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Proposal for a Commission to make recomnendations
about a new Constitution
1. Zhe gase for

It iz important that the Government take eurly political
action following the recent British imitistivej otherwise
the vacuum will continue to be illed by the mean of violence
a8 already sppears Lo be the case. The setting-up of a
Commission to undertake preparatory work for a new Constitution
would be positive political sction which would give heart to
the minority in the North and would be an answer to Unionists
and to those in Britaln who complalin that we talk about maiing
our set-up in the Twentye-six Counties more acceptable to our
people as a whole but do nothing about it., It would have the
further advantage that it would appear to the publie in the
Twenty-ilx Counties as congtructive action by the Governmeat
towards our natlionsl objective of unlty and would have the
effect of focusing thelr minds towards this positive theme,
It might be srgued that, taking this step at the present time,
would frighten the Unlionlsts and lncrease the danger of a backe
lashs The lmmediate danger of & Unionlst backlash seems to
have passédand,if we are seriously to prepare now for the
final solution of unity, prepsratory work in relation to a new
Constitution must begin now as even the preparstory work will
teke time, In any event, In regard to the potential
"rotestant backlash, it would be unwise to refrain from setion
because of it a&s Unioniste must have continually put before them

that their future is within & new Irehmljwen if there were

50Rme éiak involved in this,.

The broad purpose of the Commission would be to
iovestigate and report on the kind of Constitution they would
consider suitable for the Irish people as a whole, particularly
in the matter of loNabdumaknPdghisnaf reedoms and libertlies.
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Obviously the parliamentary, governmental ote. structures of

& united Ireland will depend on the nature of the eventual
politicsl settlement and, @s this caanot be asaticipated, the
Commission could not concern itself with these aspeete of the
Constitution in its deliberations at this time., The terms

of reference should be so worded that they would not contain
an expressed reference to a united ireland; otherwise we would
be unlikely to get cooperstion from Unloanilst political opianlon
in the North. |Nevertheless, 1t would be clear that the
exercise is preparatory to Irish unity. It iz consldered that
the Commlssion should invite views and hear evidence, if it

80 wishes, from all interested persons or groups North and
South, Once sgreement is rcached on the basic proposal and
on the broad scope snd nsture of the Commission very careful
consideration will bave to be given to the precisze terms of
reference, A8 one method of meeting some of the eriticlsms
of the present Coastitution would be that a new Constitution
should be in more geasral terms relatiag to fundamental issues
only and siient on olher ilssues which should, more aporopriately,
be dealt with by legislation from time to time, there might be
something to be sald for dlirecting the terms of reference
towards the preparation of a scheme or hsads for a new
Constitution rether than towards the preparation of a draft,

The main cholee here seems to be between a Commission
representative of various shades of opinlon withia the country
which, of its nature, would have to be very large, or a small
Commission of broadly based persons selected for thelp
expertise and experience, The former would lmevitatly move
very slowly, flnd it very 4ifficult to reech agreement, perbaps
produce minority reports and; in general, reflect some of the
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rigidities in present thinking. It seems desirable, therefore,
that the Commission should ecomprise a small number of persons
in the latter category, say, not more than seven with a
secretariat. The question arlises as to vhether it should be
composed exclusively of Irishmen or whether forelgaers should
be iocluded. It is felt that, as the purpose is to prepare

& Constitutioa for the Irish psople, it should be composed of
Irish oaly or persons with close Irish associatlons, The
nembers should icelude persoans from both parts of the country
and of differeat religlous views., Ia the nature of things
it should not iaclude anybody who has an eatrenched positioan
which would obviously make him unsuitable e.g. one who is
opposed to Irlsh unity. One would also exclude those whose
profession might limit their freedom of aetion., Without
wishiag o suggest the individuals ia guestion, I would
neation the following a8 an indicaticn of the kind of person
who might be suitable:= a Constitutional lewyer from the
Horth such as Dr, Claire Palley, Queen's Unlversity, Belfasty
somebody of similar expertise from one of the Ualversities
herey Mr, Phllip O'Doneghue who is on the European Court of
Buman Eightsy OUr. ¥, L. Bolaad, who has wide experience of
the political background from this Department's polat of view
as well as contacts le masny academic and business circles and,
perhaps, a senlor Judge who has not too rigid an approach to
the rele of the Judielary in constitutionsl matters, Another
type would be an ‘nglo-Irish personality, such as Professor
ficholas Maasergh, & Cambridge Don, who has written not
unsympathetically about Irish constitutionsl affalrs, ‘nothey
name, which brings In other coansideratioas, but might be useful
presentstionally from the political point of view, would be
Lord U'Reill of the Maine. While the foregoing names have
been mentioned to give aa 1dea of the type of person that

night be sultable if @%na?ﬂﬁﬂﬁeéﬁm were agreed, we



DFA/50 Department of Foreign Affairs

-l -

would not wish to make specific suggestions until possible
names have been examined mueh wore closely. The question
would also arise 2s to whether someone from a Coverament

Department with appropricte experience should be inecluded.

In order that the proposed Commiegsion should be free to
decide its own aprroach to 1ts work and to be free to report
directly to the Coverament, 1t 1z thought that 1t should be
guite independent of the Inter~Party Committee. lNevertheless,
the GCovernment may wish to get the iamitlal benediction of
the leaders of the COpposition and/or the Inter<Party Conmitiee
for the settingeup of the Commission so that there would be
All~Party approval for its activity. It is clear that the
Commission itself in taking evidence will have to get pelitical
fioputs from all political shades of opinien in this island,
Farthermore, the All=Party benediction would seem to be
required as it 18 understood that the constitutional implicatics
of “rish unity is one of the preoposed terms of reference for
the "nter-~Party Committee.
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