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• STRASBOURG CASE 

1. The report of the :t:uropean Commission of Human Rlshts on the 

case ·taken by !relcmd against Britain in Decc:rrJx~r 1971 was made 

avc.d.lablc to the Irish and Dri tish c overnrncnts and 'l.:o the other 

member States of the Council of Europe on 9 February 1976. 

2. The main conclusicms of the report arc as follows: 

2 .1. ArticlG:s 5 (peJ~sonal libGrty) <1nd 6 (fail~ trial) of the 
Conven tlon takc~n in conjunction Hi t.h AI.'ti clc~ 15 ( ue:rogatlOJJ 
in f~mcrCJenc.:y) re internment - no violation of the 
Conv,~ntion by the Brj.tish Government as thE"· rreasures, 
although contrary to 1\.rticle 5, '::!ere pe!."'missj ble under 
Article 1!5 (~laniu'ous decision). 

2.2. Article 14 (discrimination on political grounds inter ali~) 
rc implementation of intcrmrent - no violation (unc-.nTmvus 
dec.:isi on) . 

2.3. Article 1 (obligation to secure the rights embodied in the 
Convention) - Do violation as this A1.ticle does not jrnpose 
a separate obli9ation from the ril]hts ArticJes and cannot 
thcrPfore Le separately breached (12 votes against 1) . 

2.4. Article 3 (torture or inhwnan or degrading treatment or 
punishment) 

(i) C~ses involvina the five techniques - violation of 
the Convention by a pr:act:Lce of inhuman U .. eat tt.Cnt anc1 
torture in breach of Art.icle 3 (unanimous decision); 

(ii) Other cases 

A· - v ioJ at ion of the C'onventj on in mor:;t of the J.G 
cases in which oral ev:dencc was heard by 
inhuman treatment of the persons concerned at 
th2 hands of the security forces in bre.J.ch of 
Article 3 (unanimous decision); 

B. - violation of the Convention by a practice of 
inhuman treatment in breach of Article 3 by 
T<112mbers of 'Lhe RUC in connection '!Jli th 
in'Lerrogation of prisoners at ralace Barracks 
in Autumn of 1971 (unanimous decision ); 

C. - no practice in breach of the Article was found 
arising out of other individual cdses of 
treatment in breach, or the conditions in 
Girdwood Park in August 1971 (unQnimous decision); 

D. - no v iolatiun of the Article by the cor!di tions at 
Ballykinlar in August 1971 (unanimcus decision). 

(Where a practice in breach of the Article is found the violation 
is that much more se~ious , the gravity depending on the J.cvel at 
whjch tolerance is found . Authorisation of the five techniques 
by the British Governrrent was found to have been admitted ~nd 
the Commission also found that the practice in Palace Barracks 
was tolerat..ed at a high level .) 
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3. The report l'luS placed on the hgc;-1da o£ the Comrnitb:::e of Ivi.inis"te:.r::: 

of the Council of Europe on 9 February 1976. On 10 March 1976, the 

Government exercised its option of referring the case to the I:uropean 

Court of: Human Rights under 1\.rticJe 48 of the Convention. The 

Government's reasons for taking this action are outlined in the 

attached ins t:ruc tions which were sent to the l1.mbassador, London, on 
10 Harch 1976. 

4. A n:ceting took place in Strasbourg on 18 Hay 1976 between the 

representatives of the Irish and British Governments, the European 

Co:mm.ission and the President of the European Court. The meeting W<ls 

requested by the European Court to discuss proce;dur.al issues and the 

question of publication of the Cormnission 1 s report. The follovJ.i.ng 
decisions were taken at that meeting: 

(a) the CorrJnission' s report is to be made public as soon as the 

report has been reprinted to take j nto account: the 

alllendments proposed by both Governments to ensnre the 

continued secrecy of their witnesses' names. The Court 

expects the report to be ready for publication towards tho 

end of June 1976. A:r.rcmgements are being made to have 

adequate supplies of the report maJe available to both 

parties before the date of publication; 

(b) in relation to futur0 procedure in the case it has been 

agreed that the Irish Government will submit a written 

memorial before 2 August 1976 and the United Kingdom 

Government will reply by 30 October 1976. The Commissjon 

Will then have one month to p):'escnl: its observations if it 
so desires. 

The President of the Court expressed the hope that oral submissions 

might be heard in the second half of January 1977 and in general 

displayed an anxiety to complete the casG as socn as possible. 'l'hc 

Court does not, at this stage, propose to hear any new evidence . 
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• Instructions given to A~bassador, London 

on lO March 1976 

1. The 0ovej:nmcnt hils given careful considel~ation to the point.s 

raised by the Prime Mini st:er in his discussions wi t.h t...he Taoi.seu.ch 

on 5th Murch. Taking account of these points and also having regard 

to a development ·v;hich it has learned of since the !.3th !·1arch 

discussions, the Government has decided for the reasonF which follow, 

t hat i t is in our mutual interest to refer the case to t l-.e Court 

under Article 48 of the Convention. 

2. Under the Convention , ~he Court is the proper forum to 

adjudicate on the matter. The Court is a judici al body and the 

a ssessment o f cv1~ence and the application of t he Convention to the 

evidence are functions which the Court is particul arly qual ified to 

perform than .is the C~rnmittee of Hinisters. 

3 . It i s recognised , regretfully , that the proceedings h ave put ~ 

cer t ain strain on lmg l o-Irish relations . If t he mat.tcr iS l efl: wiLh 

the Commit tee of Min i sters i t wouJ d be inevi i:able t hat. both parties 

would , q u i te p r operl y , seck t o i nf lue n ce the Co runi ttee ' s decisiot1 by 

urging its point o f view with the governmPnt s o f Men~er State s . A 

furthe r and much greater s t rain on Anglo-I r i s h r e l atio ns would 

inevitably result. Before the Cour t the ma tte r would l a r gely be in 

the h ands of the p a rties' Legal Advisers and our Europe an p a rtners 

wo~ld not be involved in any way. 

4 . Early publica tion of the report is pos sib le unde r the ru1es of 

Court... (by virtue of a recent a~endment to rule 29 ). Both partie~ 

have expressed a willirgncss to have th~ report published as soon as 

possible. Publication by the conunittee of Ministers could be lon(] 

Clelayed . 

5 . A decision to refer to the court wus taken this week on legal 

advice. The Department. learned on 5th March and the Government wa s 

informed at its meeting on 9th March that the Conunission ha.s announced 

i ts intention to consider at its sittings ~his week whether it s~ould 
exercise its power to refer the case to the court. The Government 

was advised that Court procedures would be more expeditious and 

effective if the Government rather than the commission ¥.ras the 
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moving party. Furthermore, the fact thDt the Government (rather than 

the Commission) was '\:.he moving pv.rty · .. muld facilitate rather than 

hinder the settlereent of the case before the Court. For these 

reasons it was considered advis able to ob-cain the status of c-pplicant 

by fon!arding it.s application immediately and prior to any possible 

decis:i on by the Conunis sion to do so. 

6 . The quc::stion of publication of the Com.rniss:i.on' s r .port is a 

matter for the Court. It: has pmver to publish it after Jl:he Chambc:: 

is constituted. The Govcrnrr:ent has noted the BriU sh Covernrecnt: s 

vievl of publication and i:--; itself 0 f the view that ca:c ly p·..1bli.cation 

is desirable. Publication will dispel speculatjon and should go a 

long way to satisfying public attitudes ~bout the case and to help 

create a cl.imat.e of opinion which might :make a settlement possible. 

After publication the Government would give careful consfderation to 

any suggestions whicl1 the United Kingdom Government might mnke as to 

actions which it could take to enable the matter to be satisfacto~ily 
concluded befo~c the Court without the necessity of a long dravm out 

hearing which, it agreed, would not be helpful. 

*~'*** ***** 
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• 

• -/.-

moving party. Furthermore, t.he fact that the Gcvel:nment (rather than 

tl'e Conuuission) was t.he moving party would f~cili.tilte rather than 

hinder the settlement of the case before the court. For these 

reasons it wzs considered advi~dble to obtain the status of 2pplicant 

by fonmrding its application inu'Tlediately and prior to any possible 
. 

decis:ion by the Commissi.on to do so. 

6. The question of publication of the Commission's report is a 

matt.er for the Court. It. has pOlder to publish it after the Chamber 

is constituted. The Govcrnrr,ent l.as note:d the British Governrrcnt IS 

view of publication and i~ itself of the view that early publi.cation 

is desirable. Publication will dispel speculaU on a."'ld shoul.] So a 

long Itray to siltisfying public a.ttitudes nbout the case and to help 

create a climate of opinion which might make a set.t.lement possible. 

After pUblication the Government would give careful consideration to 

any suggestions whidl the Uni"ted Kingdom Covernment might make as to 

actions which it could take to enable the matter to be satisfactorJly 

concluded before the Court without the necessity of Cl long draltTn out 

heari.ng which, it agreed, would not be helpful. 

_ ___. ___ _ __ ~.J' 


	0
	2006_131_1398_00019
	2006_131_1398_00020
	2006_131_1398_00021
	2006_131_1398_00022

