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Legal Position in Respect of Overflights by British 

Military Aircraft 

By virtue of the Air Navigation (Foreign Military Aircraft) 

Order 1952, the power to permit overflights is vested in the 

Minister for Foreign Affairs. 

Order are as follows: 

The operative Articles of the 

"No foreign military aircraft shall fly over or land in 
the State save on the express invitation or with the 
express permission of the Minister. 

Every foreign · military aircraft flying over or landing in 
the State on the express invitation or with the express 
permission of the Minister shall comply with such 
stipulations as the Minister may make in relation to such 
aircraft." 

The full text of the Order is annexed. 

2. Successive Legal Advisers have agreed with the view that 

"express permission" must be interpreted as excluding retrospective 

consent. A former Legal Adviser (Mr. H. Hayes) has stated 

"From the wording of the Order (in particular the use of the 
word 'express') and the fact that an offence is involved it 
is my firm view that the appropriate invitation or permission 
may not be given retrospectively". 

3. Legal advice has also been sought on the question of the 

administrative arrangements that might be necessary in granting 

permission for overflights in order to ensure that the terms of 

the Order are complied with. The following is the view of the 

Legal Adviser (Miss Skinner) : 

"The problem in my view relates to the interpretation of the 
term "express permission" and whether this means that times, 
place, purpose, number of flights, type of aircraft, 
altitude and flight paths must be specified. There are three 
main elements - the area in question, the nationality of the 
military aircraft and whether it may only overfly or may also 
land - which must be dealt with in the permission given by the 
Minister. In relation to the area it does appear that a 
general reference would suffice. Neither does it ap~ear to 
be necessary to specify by date or time, though a general 
indication such as during daylight hours might be included if 
there is any intention to limit the time during which flights 
may take place. 

I ... 
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In relation to the conditions which the Minister may wish 
to impose if compliance with them would incur sanctions 
then these must also be included in any permission granted". 

The Legal Adviser concluded that specifying the flights by 

purpose, indication of the general area and listing of the 

conditions would not infringe the requirement that "express 

permission" must be given. 

4. Specifically in relation to the question of the granting of 

permission for a quota of overflights the Legal Adviser is of the 

opinion that a limited quota of overflights could also be provided 

for without specifying the exact location but in that case some 

general area within which the permission would operate would need 

to be specified. The same would apply in relation to the 

precise timing and a period within which flights could take place 

should be specified. 

Department of Foreign Affairs 
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·. S. I. !\o. i·1 o! 1!'152. 

AIR ~.\\'IG:\TlOX (FOREIGX ~I!LIT.-\l~Y AlRCl~AFT) Ol!DER, 
w.-.2. 

), ~E.~:'\ F. LE~L\~S. ~Iinistc:r for IIHln~trv and Commerce, in 
rxrrci't: of the pnwcrs conferred on Jilt: by the :\ir :\avit;ation and 
Tran..,porl .\cl, 1!1-HI (:\o. :.!3 of 1!1 -lli), hereby order as follows:-

1. Tl1b; Ordrr tn:l.\' he cited as the Air Navigation (Foreign :\Iilit1ry 
Aircraft) Order, H.l.:i2. 

2. In this Order-
the expression "military aircraft" means aircraft used in 

military servi.:e; 
the expression "aircraft usr.d in military service" includes 

JJa\·al, militarv and air force aircraft, and evcrv aircraft com­
manded by a person in na\·al, military or air iorce .scn·ice detailed 
for the purpose shall be deemed to be an aircraft used in mi!itan• 
service; -

the expressinn " the ~[inister" means the :\Iinister for External, 
Afiairs. 

3. Xo fon•i!!n militarv aircraft shall flv o\'er or land in the Stat~ 
save on the c~"':press im:itation or with the express permission of the 
Minister. 

4. EYery foreign military aircr<lft flying over or landing in the 
State on the express im·itatinn or with the expre!!'s permission of the 
)linistcr ~hall comply \\'!th such stipulations as thf'! ~Iinist~r may 
make in relation to such aircraft. 

.'). Articles 3 and -t- of this Order shall not apply to foreiQ"n military 
aircraft cngJ.:;ed in searchinc: for an aircrait in distress or in rcscuin; 
'3un·h·ors nf an aircraft accid t::nt but -

(a) no such forci!5n military aircraft !!'hJ.ll cr.tcr ;,ny arC'a 
appointed as a proitilJitcJ arc:t unrkr or by virtt:c of :m 
order made under Part I£ of the .-\ir ;\avi;ation ann 
Transport Act, 1!) lG (;\o. 23 of 1!.1-W), and 

(b) any such foreign military :tircr;-tft shall comply with such 
stipulations as thr ~Iinister may make in relation to it. 

fl . .-\rticle i.) of the :\ir ~avigation (Gcnaal) Rcgulati,Jns, 1930, 
i:. hcrt.:!J}' rc\'okcd. 

GIVE:-\ under mv OITH:ial Seal thi.; !:!7!lt day of 
)larch, 1!).)~. 

(Signl'rl) SEt~;\ F. I.E~L-\SS. 
Minister fur !Ihlustry and Commcrte . 

1h<' \' ~:hi·•:• .. r thi~ St;.tut••f\' tn,trum .. nt in the lri~h l:tn;;ua~··· ofli.:i.tll)' 
prcr3rt"t.l, it t>rintn.l u11 th•· "l'l''"ttL' l'·•s:•·· 
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S. I. :\0. ;·1 of J!)5~. 

AIR ~.\ \'lG:\TlO~ (FOl~EIG~ )I! LlT'-\l~Y AIRCRAFT) O1!DER, 
W.;!!. 

J, !'E,~~ F. LE~r.\~S, \Iinist<:r for Ill(ll1~try and Commerce. in 
rxrrci,c of the p()\\'crs conferred on lilt.; by the ;\ir :\avi!:ation and 
Tralhport .\ct, J!I~() (:\0. :.!3 ()f I!Wi), hen'by order as follows:-

1. This Ordrr Im~' be cited as the Air Navigation (Foreign :'Ililitlry 
Aircraft) Order, 1!.J.:i2. 

2. III tIds Order-
the expression "miiitary aircraft" means aircraft used in 

military servi.:e ; 
the expression "aircr:J.ft used in military service" includes 

Jla\'al, militarv and ai~ fMce :J.ircraft. a!1d everv aircraft com­
manded by a person in na\'al, military or air force -serdce cktailed 
for the purpose shall be deemed to be an aircraft used in military 
service; -

the expression" the :'IIi!1ister .. means the :'IIinistel' for External, 
Afiairs. 

3. Xo foreign military aircraft shall flv onr or land in the State 
sa\'e on the express im'itation or with the express permission of the 
Minister. 

4. Every foreign milirary aircraft flying over or landing in the 
State on the express im·itC1.tinJ1 or with the expre55 permission of the 
)Iini5tcr shall comply \\·:tl1 such stipulations as thp. :'IIiniskr may 
make in relation to such aircraft. 

5. Articles 3 and .t. of thi:; Order shall not apply to fl)rei!::n military 
aircraft enS:J.ged in searchin ~: for an aircrair in distress or in rcscuin; 
sun'i\,or3 of an aircraft accidL- nt but -

(t1) no such forci~ J1 military aircraft 5hall enter :Lny area 
appointed as a proililJitcJ are:t uI1ckr or by virtGe I)f ~ln 
order madc ullder Part I[ I)f the .-\'ir ~ayi:;;ttion ann. 
Transport Act. ID lG (~o. :?3 of l!)'!()). and 

(0) any such foreign military :1ircrnft shall comply with ::iuch 
stipulations a:; thr :'IlinisteJ' may make in rdation to it. 

fi. Article 7,) of the ;\ir ~avigation (General) Regttlati'Jns. 1930, 
b herd)}, revoked, 

GIVE~ under Ill\' o fTl ci:1 I Sc:l! thi.i !!7th d:1y of 
llarch. I !).'j!!. 

(Siglll:d) SE{~~ F. I.E~L\SS, 
Minister fur Industry and Commerte, 

, h(' \·cr,i.m .. r Ihi~ SI:.tul,.f\· 111,1 r 1111\\'11 1 ill the Iri~h I:\noll:\::~·. oOili.tlly 
I'rcr:Hl'd, iJ prilltt·u 011 lh~' "1'I"hIIL' 1',I~l·. 
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SECHI~T 

Minjsteri ~l m0.ettne in London (e~rly October) 

1. Since the meeting between the Taoiseach and the British 

Prime Minister on 5 September re~resentatives of the Depart~ents 

of the Taoiseach, Foreign Affairs and Justice have met brice, on 

10 and 14 September, 1979. They have considered in particular 

the sugt;cs tions rut forvnrd in the British E:-nbassy 1 s Aide-E~moi re 

of 7 September (Annex I) which correspond approximately to t~ose 

made by }~rs. ThatchP.r in London t':1o days before. The De}:artr?1e nt 

of Justice h&s obt~ined the views of the G~rda Co~~issinner aLj 

h s s r·rcd'...:.ced 2. docum~nt based inter _c:lj?.. on his r..sse~S!:··· r:t. ~~:e 

Gr.~cc. :.:>io ch2.na b :ve profcund reserv ~. tions about r:.c::..n~· c:;srects 

3ritish !-ro~022ls. 

C ~"' +- ·.., '~ 
.- v ...... -

2. 1.t 1m:nin£.; 3treet on 5 3epter:-.be:- the Tc:o:..se<::ch, t~e :'ar.&iste 

e:.nd. the i<::.r.ister cid not ccncec.l tte c::.fficuj_tic;s '.-.'!lie!: '.-!cu2.(.: c::r:..se 

fror.1 c:.tter:.:t=t:.n[ to ir~rclecent the 3ritish _::rq:r:osa2.s, but r:one ':! E-.S 

rejected out of hand. In general the line trken was that in tte 

ccr.text cf ::::-e c.:lly serious or emerger:c~- inci<ie!:ts ce:c-t:-in stt::I="S ccJ.ld 

be looked c.t (e. f:.. cor.:J::unic <: tions from 3ri tish J,rmy direct, bled: 

perr:;is s ion fer overfli [hts). Other ~ ro!= os als 1.vo,.ll:i be e:-::2·:~ined, 

due reserv~tions having been exrressed (e.g. R.U.C. ~artici~rticn 

in interrou:tion, S:!eci3.l Garda units and t:?.trols, exchan~e -:::f 

police liaison officers. In these c2ses joint police assEss~snt 

·..ras recorr.:~:c nced by the .Taoiseach). 

:. The British reaction to these res!'cnsE:s ·.·n-::; r~c.rted by c. 

de [!"t e of s::. tis faction at the time of the !Tiee tine. Ir: t:-:e C(''.:.!'S e 

of the dj_s C'.lssi :-- ns both the Taoiseach 2.nd the Pri:!!c l·:inis tc ~ :-:~d 

made ernrhatic sl~te~ents about their detcr~ination tc st~~~ out 

terrorism ,,,hich wus 2 threat to der.10cracy. This deter:.~i;;::-~t:..on :s 

reflected :.n the at:rced communique (i.nnex II). ~rrs. ':.'h tc"'.f.::::-

exr: res s cd th':: vir:'JJ at the t< .lks thn t tr.e two Gove rnmr·n ts cr>..:.ld r. 'J t 

declare terrorisrn to be a threat <::nd then do nothinc. 

4. It is clear from the evidence of Jri tis!. ntti tudes :1t the 

meetinr; in London that tl1ey expect th:1t we will be r·bJ e to ex tf'nd 

coorcrntion in ~t lc~[~;.t some of thP. \Jays which they h;.~ve surcested. 

-~-- ---- ------
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sr~CHI~T 1"11-'). 

M1njsteri~l m~etjnr in London (early October) 

1. Since the meeting between the Taoiseach and the British 

Prime Minister on 5 September re~resentatives of the Departnents 

of the Taoiseach, Foreign Affairs and Justice have met tvTice, on 

10 and 14 September, 1979. They have considered in particular 

the sugbcS tions rut forvl Brd in the British E:nbassy' s Aide-E~moi re 

of 7 September (hnnex I) which correspond approximately to t~cse 

made by Krs. Thatchr.r in London t':IO days before. The Dep::.rtment 

of Justice h5.S obtr.inE.d the ViHJS of the Garda Co~.r.;issionGr c:r.j 

h 8s ~.;'reci.'.1ced Cl docum~nt b~ pd . +"" - . cS _ :l.n ", .. r _~ 

Gf.rG.&. :3iochana }:~-; ve profeund reserv;::tions about r.-:~n~T c:;srects 

3ritisn !-ro!o:~ls. 

e ,'" +- "'"'", _ v ... _ 

2. l"t Lo',.'nin[ 3treet on 5 3epter::':Jer the T20:'3ec·ch, t::e =:'~r:2i3te 

c.nd. the i· ~j. r..is ter cid not conce c.1 tte <::':'fficuJ. tics T • .'!!.i c!: ' .. !cu~(: <: r:'s e 

frOl:l c:.tteq:tin[ to ir:ly:lel::e!1t the 3ritish ~ro!=osa~s, but r..one ' .. 12.S 

re j e cted out of hc.!1d. In g.eneral the line t[}:,=n ' .. !2S U~2, t in t!:e 

cc~text of :::-e elly serious or e~erEe~c~' incide~ts ce~t=in stErs cc~ld 

be looked c.t (e.£.. cor:.!::unic[t ions from 3ritish i,rmy direct, block 

perr;;is s ion fer overflirhts). Other r: ro!= os &ls 1,{o1.11:1 be e:-::&,1·:·.ined, 

due re3erv~tions having been exrressed (e.g. a.D.C. ~articiro~:'cn 

in interrou~tion , s!,eci31 Garda uni ts and [·".trols, exchan~e -::: f 

co1ice li2ison officers. In these C2ses joint police ass€~s~snt 

was recoffi~r nded by the ~aoiseach). 

:.. The Bri tish reaction to these rlS's!,cnses '.·"·1 3 r."2 rted by c. 

de [;rl e of s::. tis f action at the time of the !nee ti n r. I:: t:-:E CC'I: !'S e 

of the dj.s C'.l3 s i :--ns both the Taois e ach ~!1d the Pri::1e l·~inis t€:, :-:: d 

made ernrhntic st~te~ents about their deter~ination tc st~~? ou~ 

terrorism "/hi ch W8S a threat to der.'\Ocracy. This deter: : i~~~t:'on :s 

reflected :'n the a[rced communique (;.nnex 11). ~rrs. ':.'h t,C ..... f.!' 

exrres s e:.d th8 vi~"1 at the ti .lks th.1 t tr,e two Governm l" n ts cC''..:ld r.: t 

declare terrorisrn to be n threat ~nd then do nothinc. 

4. It is clenr from the 8vidence of 3riti3~1 attitudes ~t the 

meetinG in London thn t tlley exrect th:lt we will be :--bJ e to ex trr.d 

c~orerotion in ~t l(~2.~t some of the \.Jnys which they rlClve s!lt:cested. 
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~Conversely it cnn be predicted that if the meeting between the 
Hinistcr and Hr. J~.tkins docs not rroduce that result, there would 
be an adverse reacti-on Which may be r-ublicly exr.resstd but '!hich 
would cert<:!inly· bL "fed" to the British media by the British 
Government. /~. renewul of the cc::rr:paign of criticism c>.£;)inst the 
Government's apprnach to security would inevitably follow. At 

inter-Governmentcl level, there m:ght be a request for a new 
meeting between the Trois each and the Prime Ninis ter. In the 
foreseeable context of further terrorist outrages, rossibly within 
our jurisdiction or close to the border, and in the current 
atrnosrhere of heightened tension between the two rarts of the 
community in Nortf1ern Ireland, an over-neE;~tive or unenterprising 
approach on :.he r;art of the Gover:1ment to security coor-eration \·!Ould 
mc.ke us en easy targ~t for media criticism. The rart cf ~rejudice 
and r.1anipul2tion in the !='Opulcr B:-i tish r:ress' s recent c::tti L1de to 
our authorities is of course recognis~d, and these are factcrs 
which cannot be coun:.ered by ~ress and inf~~~ation work , however 
dedicated an~ well directed. 

5. It appe~rs accordingly that both in regard tc th~ 3ritish 
Governmer.t 's approach to us and the attituce of the 3ritish rublic , 
our res!:·onse if it is to be adec ... u&te r::us t include subs tc:.n:.i ::.1 s te_r.s 

in th~ security srhere. The consideration of wh~t these ste;s ~i~ht 
bG is a r.1atter for ::-:oliticc.l decisicn in 1:Jhich the questions of 
security cooferation with Britain, ~n£lo-!rish relations ge~erElly , 

policy in ret_ard to Kotthern Irelcnd, the likelihood of fu::::-ther 
serious subversive terrorist activit·\, in our iurisd~ction, internal 

v ~ 

security legislation ~nd its applic ~ tion, and the current strte of 
Irish r-ublic opinion all need to be [i ven duf: ·,Jeirht . 

6. Our difficulties with asrects cf the British pro~os : ls ~ere 

already rn<.cie imm-m :::.t the :Cc:· . .;ninf 3treet rr:c.eting. It is :·('ssible 
to foresee, from t~e ~Gnncr in which tte ~ritis~ ~re~~nted th(ir 
case on that occasion, that they will nnt be ~ersu~ded hy n 
rcpcti tion of our nrEwnr nts. If thnt \vere our Gppro~ ch it · .. Jould 

be likely to nppc or to British eyes, in broad t~rm~, thDt nur 
authorities Here sntisfir.d with the st:-tus aun, which rerrc:entcd 

~--~--- -- -------
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authorities \o/cre satisfir.d with the st:-t.us oun, which rerrl'::erlted 
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an extreme effort on our port, and that we could not easily 
envisare any further measures either because they would require 
chanres in the legisl~tive st8tu~ quo or because th8y are judred 
by our police tG be likely to be ineffective or even counterproductiv 
The British side would find a failure on our part to try anything 
new unreasone.bly inflexible. 

7. It has to be said thot there 8re also certain nerctive 
technical arrumE:nts advanced against the current British proposals 
\•Thich m2.y leave us open to a strong political counter-attack. For 
instance, the objection that certain types of inter-police 
collaboration vTOuld lead to indi viduc:l members of the Garda S:lochina . 
and the 3. U. C. be coming targets for terro:ris t c. ttacz \·rould carry 
no serious weight with the British side. It is only too likely that 
such an argwnent v!Ould lec:d to counter-questions - similar to those 
already heard on 5 September - c.bout our roli ticc:l -.. rill. Simil£rly 
the point which has been mc:de by the G§rda th~ t closer involve~8~t 
Hi th the :rt.U. C. ·would r~lienate the locc-.1 cor.-:::.uni ty in our "border 
areas, is one which could. hardly be presented to the British 
'l!i thout }Jro~..roY.ing a dc:mag:..nr: rer ly. It carriE.s e. nUI!":ber of 
implications which the British could h&rdly fail to seize u;on and 
exploit, such as th8t the Gtrde{ ~nly enjoy the confidence of the 
local cor.".muni ty becc:use they operate in a r:Ir,nner \·!~lich the "Sri tish 
me.intc-in is lenient to',.rords I.R.A. acti~rists c:nC.. fu[itiv ~: s; and trc>.t 
the locel community is syr.~pathetic to the ~. ? .•. !... 2nd HO'.lld Hi thhold 
its coo:;:cra tion from tqe Garda once t!:e lc::, tr..r would. br: [in to tc.ke 

.. • )I +. t . serlous cooperavlVe coun ~ r-t(rrorlst measurEs. 

8. The t"lain mon:unr nt to sec ~1 ri ty cOO!' F. ratron be: br: en 3ri te.in 
and Ireland in the prst has been the legislat~on of extraterritorial 
ju~isdiction ~utu~lly by the two rartiFS. A maior ~ 2rt ~f t~e v . 

ce.se we hc:vc p rcs ~ntcd , to Britain a~d to the world, about t~e 
tre a tr.wn t of furi ti ve offcnde rs h<:.s been that i u c: i. ~ :- :-e is e.s v~ lid - ~-----

a principle as dedcre in dealinr 1.·!i th crimin::ls of t};is clc:ss. In 
regard to the operation of the British and Irish Acts we hnve ~ore 
thr.n once c . .:pressed surprisE: thc.t the le[islation h~:s never or 
seldom bC;en used, t1nd h<1Ve urrcd the British to rr mcdy thnt nerlect. 

------ ~Tr' 
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0 The British authorities are apparently no•11 prepared to try this 
approach nnd have,perhc..ps temporarily, left nside demnnds for 
extradition. It seems incumbent upon us to exrmine our lavT very 
closely. If we· c..re serious in our desire to see fu[itive terrorist 
criminals convicted here He have the obligation tc ensure thnt provi · 
sions for the arrest and interrogation of sus~ects are likely to 
be reasonably effective. This may or 1.1ay not involve closer forr:1s 
of cooperation with the R.U.c., such as they have sought. The 
main point is thc:.t He have sunk a lot of diplomatic ccpi tal in 
the principle thnt tve shall try for offences com:ni tted in other 
jurisdictions. The principle must be seen to work. It Hould appear 
that provisions for the detention of sus~eGts similar to t:'1ose 
contained in Section 30 of the Offences against the State ~ct , 19?9 
should be enforceable also under the Criminal laH Jurisdiction .r":.ct, 
and that the legisla~ion should be thoroughly reviewed at this 
stage. 

9. In this and other areas, spscifically_ tl:.ose designc:ted (i) to 
(iv) in the British ~ide-~fmoire, ~atters arise whic~ arc of purely 
internal concern. In such areas it is suggested t~at t~e 3ritish 
be left in no doubt that they are ~c..tters for soverei~n decision 
by us end that we are not susceptible to pressure or open to 
discussicn about the~. It could be arr~nged th~t t~e 3ritish 
authorities would be informEd throu[h c-.pr:ropri~te c!lc-.nnels of any 
decisions in this srhere after '.-Je have taken them. 

10. A suggestion nade by our side on 5 3epte~ber was thc..t the 
British 1-.rmy anli the R.c.c. sho~ld patrol rit;l:t U}: to the borc:er 
in ~ll areas, as our security forces do. It would seem arrropriate 
to develop an appropriate case rressin[ this request. 

11. In reg ard to rrocedure, the ~ritish ~rorose a rrcr.2rGtory 
meetin£ at official level at an early date before tr.e ~eetinc 

bet'IIE:en the l-finister, the l·Iinister for Justice <md J.:r. ;\tt:in.:::. 
There are cert~!in questions which we would be cl2.d to hnv• the 
opportunity to put to the British side, not~bly rel:•tine to 
overflir,hts. For thP. rest, the British hnvr. c: ·llcd the mr-ctinr 
and will no doubt explain their irlen of its purrose nt the tjme. 

The I·:mbnssy hns indicated that their idea in rroposinr a meeti.ne 
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in ~ll areas, as our security forces do. It would seem arr ropriate 
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0 of officials \-Tas to prepare the meetine of Hinisters by attemptine 
to put the subjncts for discussion in a proper and if possible 
agreed context. This could avoid a si tunt ion in vrhich Ministers 1 

time \vas wast.ed on "red herrine;s". Rather than attempt to resolve 
questions of substance, officials mic:ht attempt to set out c2.early 
for the information of Ministers the different points of view of 
the t\·ro sides. 

12. It is considered that a refusal on our part to agree to the 
sucg(sted meeting would probably be interpreted by the Brjtish 
as reluctLnce on our part to explore fully and urgently the 
proposals they have made. In the event, unfortunate!y not . 
improbable, of further niajor terrorist incidents bsfcre tr.e 

Hinisterial rneetint;, our position would be very much '•·'Ca.ter if 1.-re 
were seen to be dil~tory on procedure as well as inflexible en 
substance. 

D. 1-i. NeliE;an 
Dep~rtment of Foreign Affairs 

- --- ------- --- -------------
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