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I1 e l e w i l h cOl! Y 0 [ l he j II ell) III C n t 0 f LII C SLIp reIn e COil r tin 

lhe McG1inchey CU Be. It jr; in [uc.:l no 1110l e informuLive 

l h a n l hell e w G P il P (' L rep 0 r L G il 11 dIu 0 not w j ! ; h l h e f e f 01. e l Cl 

il 1 L e r 11\ y 0 pin ion 0 t h (> r Lh <I n L 0 n 0 let h u L i l. i 1; now c.: 1 e iH 

Lhal Counsel fot the i1ppe 11itnl did c.: o nc.:ed (: !;p(·c.:i [i c.:i.J J ly 

lhaL lhe offence \oJilS not il polilicul offc' n c.:e . 

I a 1 soh u v e a cop y 0 f L h e L 1. u n G cri plO [ l' c L e r f; u t 1I e r 1 u n cl I !..i 

interview with Juhn UOWlllilll. " C il !..i you ilL ( ' ':lVl i.1 r e t 11 i Ill : 1.; 

lhe juu9111enl extremely uignificilnl c!Vl'n lllou911 IIc' ilc.:kIlO\·I1( · <lq e ~~ 

L h e COli r t'n a s r.; e r l. ion III iI L e it c.: h c il S (' ITI U ;, l b e cl e iI 1 t w j L11 0 11 

the specific facls. 

He slrc[;ses the fnct thill tile CourL;, will froll1 now on b e 

expecled to look not only at the motive but ilL the nnl'ur e 

oft he cri ITI (' "n cl !; h 0 l\ 1 cl b C' lJ lli d e d I> y w hut I' e , I ~ ; Cl 1l , IIJ 1 e 

civilised people conaicler to be u politicil] ilc t ivity. 

I\gn1 n this emphnf. incs that ellch car.;e must tv' conr;ic1erC!cl on 

it!,; merit!':. 

I c iI n no L <J u j t (. Cl <J Ice \·d t h hi In I h.:l I i l r; h 0 \'/ ! ~ ,I l' ( . C 0 ~ l nil i () n 

by lhe COllrL~ lhal a difiLinction lIlay need to be made b o lvlC'pn 

(j t err" r i s I 0 f fen c C il n d " po 1 i Lie il ) 0 ( [ e n r ( ~ i1] t. h () U 9 hit 

doer.; in my vicw c.:ertuinly imply tll <1 l the form e r !,;houJcl nol 

be con s idered to be up political off c nce6 .<.!I: . _~. llj.!-i9_. 

I t h ink i t~, ~!G fi i (J n i fie cl nee will 0 n J y be s (. c' n \-J hen, i.t n cl h Y l 11 (! 

manner in which further decisions of the Courls take thf!~ e 
(" ......... ( 

supremc\~uidelines into account. 

)0 J)('ct'mIJer 1907. 
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mn11~ Ef.\r·: l)t'l' --- ---

~1C(~J,I NCIIEY 

(149-02) v. 

\vnE!~ 

ilenchy ,·1, 

Griffin J. 

JUDG!·tENT de) iverecl the 7th dill' of f)ecP_~~)('0 902_.1..>1: 

Q'IIIGGINS C.J. 

On the 2nd February 1902 Dominic HcGlinchcy, the 

l'lnintiff herein, Wiln brollCJht hc!Cure Di!;trict Ju~tice , 
, 
I 

Hahon, : a Ju!.>tice of the Distr ict Court, on il \-/arrant [or 

his arrest i~~ued by a judicial authority in Northern 

1[01(1IH.1, on a complilint: that on the 20th 1·\ ' ll.:cll lCJr, ilt 

'l'oomebridCJe ill lile County o[ Ant rim, he 11(.\(1 mULdered 1·lrs. 

Jlester 11ct·11111an. T his \./ il[ r il n t 11 ad bee n e 1)(.1 0 r sed [ 0 r 

c >: cc II t ion pur s u Cl n t to 5 e c t i 0 1\ ~ 3 0 f the Ex l r a cl i t i o n 1\ c t 

19G5 (the Act) by the Defendant Lallrence \'1ren, Depul.y 

Com:nissioner of the Gardu Sioc:hanil. 'f he f) i s t r i c t ,} us l i cc 

or\ lhat day made nn Ordcr pur~·alt111t ,to section 47 of the 

I\c t t hat t h c P 1 <d n t i f [ be del i vc [ e d by C tl r r i c k ct r /l 0 n , 

Co. Louth, inLo the cllst~c1y of jl member of I he Hoy.d. 

U l!; t e r Con s \:it h ul Cl r )" b II t u 5 i 5 r c Cl 1I ire cl b Y the 1\ e L, h e 

. , 
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I 
a11o..I(.'<1 the ntntutory period of [if teen clays to cnilble 

I 
I 

I 
lhe PlilinliC[ Lo l1l;d~c .ut appJ i< "tion. pllr~;lliI/IL Lo L1lc 

I 

pr ov i si 011~'; of ~)ect:ion ~O of ll){' l\cl. 

.1 
I 

On tile 9th Fdlrllnry 1982 · il Specj (1] ~jumlnull:j \/d ~; 

iS5ued ill the JliCJiI Court on behalf of the P);linti[[ nceking 

his rclca5e purslIant to section 50 of the Act. In the 

affidavit grounding his claim the Plaintiff 5Hore that the' 
\ 
I 

offence referred to in the warrallt wa5 cl political offence 

or "n o[fenc:e conn e ctecl Hilh .1 polit.ical offencc', He ,,150 

a5!.>erted his belief that if rell1ov(!cl from the St<lte 

pur5uant to the \.""rrant he HOl,ld be pro:.ccuted or detAined 

[or a political offence or an offence connecLed \lith it 

political o[(ence, 11 C !j t u l' c cl [ u r tile r L1l tI t u t the t i m e 0 [ 

l. hem u r cl er i 11 re!.> L> (: C t 0 f \oJ h i c h his del i ve r y H Cl 5 50 II 9 h the 

" \oJ i:l S en <J "g c cl in act i v i tic sin I~ 0 r the r n Ire 1 and 0 n be h a 1 f 

of the Provisional Irish Repul» iCClT1 l\rmy and thut 

re!;pon5ibility [or the offence ref<:rrecl Lo ill the sai(l 

warrant Has clidmecl by the !';ilicl or<].Jni ~;iltion". lie 

exhibite(l ,"1 c>:cerpt from f\ copy o( tile "nalJYI1H'Il':1 
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Cutlr(linn" contn i nin'] nn ilccollnl. of the murder (\nc] !)cttinrJ 

out n pre~s role; ;\~e, by the ol:<junisati.on referred to, 

clniming rosponsiidlity for the murder, a copy of Cl 

"wnnted tl pO!Jtor Hlli.;l\ referrecl to him, i1 further article 

in the tl13allymcna GU<lrdinn" referring t o vlilnted men, in 

which he ,.,.an ntllned, nnd a chnr<je !3hoet prefert"eel il9ainst 

I onc 'l'hOJnlln Oliver H':l\'Ihinncy in respect of the offence of 

I 
withholding information in relation to his, the 

1 · . f f I • 1 . . I " ... }l iuntl'" S, lnvO vCJnent 111 t.crrorlst !'t\ctlVltlCS .,' . ,~ " ' 

including the murdcr of onc David McQ~illan. 'l'he Special 

SlImmonG c~me on for hearin<] before I1rJ Justice G i.H\llOn in 

the High Court on the 17th ~1ay 1982. lie refused the 

orddr for release sought. l\<J,linst tjllS refusal this 
I 

appeal ha!) been brought by the Plaintiff . 

... 

T~e procedure which led to the 

nnd to the lodging' of the claim no~ 

Jlaintiff's ' arrest 

J ndcr conoiderntion 

in thi!) appeal is provided for in Part III of the Act 

,.,.hich Part (ss. 41 to 45) ~Ipplies tO l t~orthern Ireland, 

England i1nd Hl\l, e~., !;cotlantl, The Islb of '-liJn and the 

• .... 
! . 

I. 
I .. 
I 

I , 
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!.)cclion ~O(2) under \Yhich a direction 

(Of the re1ea!.;e of a per!;on or.deretl to be deLained and 

delivered over un(ler !H:!cLion 017 1Il'ly be mc:tdc by the Court, 

i !;. i n l h c f 0 11 O\·d n g t e r 111!3 : 

11 (2) l\ cl ire c U () nun cl C! r L hi!; sec ti 0 n rn tl y 1.J e 9 i v e n b l' 

the Jl i 9 h Co u r t w her C! the Co u r t is 0 [ or j n i Cl n UHt t 

(il) the offence to h'hicll the Harrnnt relate!; is -

(i) n politicnl offence or an offence connected 

h'ith a politictl1 o[fence, or 

( i i) il n 0 f fen cell n cl e r m i 1 i t u r y 1 a 'vi w h i C 11 i !; il n 

offence under orcHnury criminal 1,1\1, or 

(iii) u revenue offence, or 

(b) there are substnntitll reu~ons [or believing 

thnt the person named or described in the 

warrant will, if removed from the State under 

thi.r. Part, be prosecllted ilnd detained for a 

political offence or an offence connected with 

n po 1 i t i (; ill 0 f fen c e un cl e r In i 1 i L ray 1 u \ol \-1 h i chi s 

not an offence llnder ordinary criminal 1ilW, or 

(c) the offence ~pecified in the \-1l1rrc1nL do(~~, noL 

correspon(l Hith uny offence un(l~r the la\-.' of the 

Stale Hhich is an indictable offence or i~.> 

plIni!.;hitbJ(' on :,lIlllllldlY convicLioll hy ililprj~;()nJl\('nt 

[or iI mi>:imurn pC'riod o( at lCclst ~~i>: Jnonlhs." 

, .' 

\ 

:.. 

'fhe l\ct doe!; not define the term "political offence" an(l I~; 

the Court Jn1l5t (01'01 ~n.opinion on the f;\ct~-; of e':lch 

i 
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proper ly be ~jl) deDcr ibcd. 

'I'be offence "ncl the victim 

It .1ppeuf!.J from the IOllteriill exliilJiLc(l ill L1H! 

~laintif('s il[fiduvit lhat the victim o[ the Inurder for 

\-/hich delivery to Northern Ireland is sought Has iln 

elderly 9rundmother. She wa~; rhldled with bullets L1 

the early hours of the morning, Hhen her house wan 

attacked, front and rere, by i\ <J~1I)g firin<J J\rmalite rifles 

, 
from i\ moving car. Olher members of her [innily including 

"( .. 
·i'··~ \ ~ 

her aged husband and a daughter narrowly escaped death '. 

This revolting llnd ccH ... .:trdly crime i!:> one \-ddch !;houlc1 

readily shock the conncience of ilny normul person .1nd 

which assuredly dishonours any Ci.\u~e thC1t mi<Jht have been 

espoused by its perpetrators. In the lIi<]h Court the 

Plaintiff sou<]ht to justify his ciillm [or reieuse by 

(lc5crlbing thIs murder a!.> Cl po1 i l lcai offellce and (\'/llile 

not denying his pe~sonal involvemen~ by attributing 

primary re5ponslbiliLy for it lo t.he Provi!;ionul JH1\ in 

which he v/as then c)ctivc. 'rhi!.> plcil hus been cXpreS!il.y 

;abandoned in thi!; Court and it i!.> now C()IH,:('cJecl by hi!; 
' .. 

.' 

: ,I' 
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Coun!:>cl that tlli!:> murdua: could not be rcgc:Jrdud u!.l a political 

of fence or an of [cnce conllcc lcd \-I i t.h 'u pol it i ca 1. of C C!nce . 

DCCc1U!.lC of the purticulur circullI!:>tilnccs of t/w 

offence charged in the 'r/urrunt, ilnc] cspeciillly bccau!.le of 

the con c e s s ion !.l 111 u cl e 0 n be h a 1 [ 0 [ the P 1 Cl i. n t i [ f lit i~; 

un n e c e !J !.l u r y to !i e e k to d r iHy n 1 i J) e 0 f t1 e m i\ r c d t ion 

between an ordinnry criminal offence and one whicll fnll!:> 

to be clas!.lified il3 Cl political offence or an offence 

connected \-lith u political offence. I wou ld .,.Ii!ih to 

point out, however, that it !.lhould not be deduced thnt 
•. j' , 

if UlC victim \'lerc !Wlneone ollwr thilll il civilian Hho W'l~ 

killed or illjured as il result o[ violenL criminal conduct 

cl1o:..;el1 111 lieu of what \-louJd fedl directly or indirc:ctly 

"/ithin the ordinary scope o[ politicnl acli.vity, til e 

offence or all o[[cllce connecLed VJith a poliLic':ll uffullcc. 

'l'he judici.1l authorities on the !iCOPe of !.luc.h offences 

hnve in many re!:>pecl:. been rCIH)ercd Ob!30lc·tc by the [<let 

that modern terrori!";t violence, \'lllclhcr 1I11dcrtLJkcn 

by In i 1 i t (\ r y 0 r pill u m i 1 i t il r 'I 0 r (J a 11 i ;., a t ion S, 0 r b y 

'j 

'.] 
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in cl i v i tlu a 1 !; 0 I: (J L' 011 P!j 0 [ i n cl j v i c111 ;\ 1:.; I -1 S 0 f: tc! nth C! 

, 
I 

antiLhe!Jl!; of Hhat could rell!;Olldhly be reCJill.ded as 

political, either in !t',:;elf or in its connection!";. 1\11 

that call be said with authority HI this case is that, 'dith 

or Hithout the concession mndc on behi.lf o[ the Plninliff, 

thir. offence could not be said to be either tl political 

offence or an offence connected with a political offence. 

Whelher i\ contrnry conclusion would be [(~<1cl)Qd in different 

circumslances must depend on the Pilrtic:y.lar circum5tancer. 
' / ' , 

and on \.Jhcther those particular circumstance[} showcd th,lt 

the person charged \'Ias at the rclevnnt time engaged, 

either directly or indircctly, in 'r/hat re asonable, civilised 

people would regard as political activity. 

'flH' CfI!JC Jnlldf! on ar1pcill .... - . ------- .--'---

In this Court the Pl"ainti[(, \-II1i1e 50 conceding in 

rer;pcct of the offence l1illned in the Harrant, nevcrthelcsn 

mukc~.i the Ci,se, in rcllnhce on section 50 (2) (b) of the 

l\ct, t.hilt there "re subst:nnLial grounds [or bclievinCJ that 

if removed [l' om the Stllte hc will be pro!Jcculed [or a 

, ,-
po 1 i l i c i ll 0 [ [ C 1I C (~ 0 ran 0 r fen cc con n e c t e cl ... Ii l. h it po 1 i I i c i\ 1 

'. -
offence. In I.ili!; renpC'('t: he hil!' m,lde J"(!f('r(~llce lo t.IlC! 

• I 

I " , 

'. 

; I 

! , 
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: .. ) r, 
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chnrqcn vroll,)ht "lJuinnt onc 'l'homtl~ Olivcr "1awhinncy fO,r 

I 
f,dlure to ui!iC;lo~e informi\liol) conccrnin9 the l'laintiff I!> 

involvement in three of.Ccnccn. 'l'hese nfe: 

I 
'(:1) Unlm-/(ul posse!3sion of a machine gun, 

(2) Unla\/[ul pO~!.ie!3sion of L1nC'c rifle!., und 

(3) The murder of David McQuillnn. 

As ha!> been alrcnc1y indicated, no offence, re<]urdlC!!Js of 

,,"'ho the pC! r pe t r il tor or the vi c t i In muy be, can be uccoun ted. i 
\ 

a politicol offence or nn offence connecLed with cl 

politiclll offence unless there I!: evidence to sho\-! lhClt it 

"rose, directly or indirectly, out of polilical ;Ictivity 

in the sense already referred to in this judgment. No 

6uch evidence 11us been ildduced in respect of those three 

offences. 'flds Courl is invited to Cl!,;SUlne that because 

o[ the existencc of widespread violence ortJClnised by 

piHilmilit<lry <Jrollp!; in Northern Ireland, any chat ge 

I il!>!;ociated \'Iith tcrrorist ilctivily !.hould 1)(: regilrdc cl uS 

"ChilI'CjC in rc!;pect of Cl politic.:,l Orr(!nc(! or an o[[c-ncc 

connected with a political offence. I (1/0 not prepl1rcd 

t.o rn .. ,\:e ilny nllch M.>!;umption. 

!. 
L 
, . 

'. 
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~he ' excunln9 per S! ~l murder, and, of offencos 

involvinC) violence and the infliction of human !)u[fering, 

done by. or al the behest 'of, :;elf-ordained arbiter!), is. the 

very antithesis of the ordinanccs of Chtintianity nnd 

civilisation and of the basic Jequirements of political 

activity. Under the Act the onU5 of establishing that the I 

I offence in question is either a political offence or onc 
':~.' , 
-I' .~:: .' 

connected with a political offence, as a reason for not 

handing over a person sought on a Wilrrant properly 

endorsed under Part Ill, is upon Lhl~ pe(~on who 5ee~\~ 

asylum in our jurisdiction. In my view this Plaintiff 

has ningularly failed tc? dischdL'<je that onus. 

I would di5mi!.'s this appcLll by the Plaintiff against 

the 0 r cl e r 0 ( the 11 i g h COLI r t d i !; m i !~ 5 i n 9 his cl a i m Lob e 

exempl from delivery pursuant to the 

( 
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