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BE.LFP.5T CROV/N COUH'r 

THE QUEEN 

v. 

, JOHN ROBINSON 

HacDERHOTT J 0 • 

I shall commence by stating my verdict: it is tha t having 

regard to all the evidence the Crown has t~iled to satisfy me tha t 

the accused is beyond ill1y reasonable doubt guilty in law of the 

murder of Peter James Martin Gre ... , and accordingly I find the accus ed 

not gui1tyo 

As Lord Dip10ck said in Attor ney-General for Northern Irelo.nd':s. 
-

Reference Ll9771 AoCol05. a t 134A: a Judge in under no obligation 

to give a judgmcn t in ,q.. case in which.l}e finds an accused not guil tyo 

There is much sense in adopting such~ course as a negative 
.; A ~ 

conclusion is not described simply by listing a number of factual 
' \ 

circumstances or inferepces which can be drmtn therefrom - it is 

reached having regard to the onus of proof and the whole interwoven , .. 
tapestry which is created by a combination of all the facts and 

inferences 0 However"1 having regard to the circumstances \Pf this case 

I propose to state, I hope reasonably shortly, a number at the 
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principal factors which guided m~ to my conclusion. 

The single charge on the indictm(;nt arose out; of a shooting 

incident which occurred 'at just beforE' 8 .. 30 pom .. on Sunday 12th 

December 1982 at MuJ,.acreevie Park.. Hulacreevie Park is a modern 
\ 

road, 24 feet v/j de, which leads from the Ki11ylea Road uphill to 
\ 

the l1ulacreevie Housing llitate on the outskirts of the City of 

Armagh 0 The accused is a constable in the Royal Ulster Constabulary. 

At the time in question he VIas, and had been for some two YCD..rS, a 

memb er of the Headquarter's Mobile Support Unitv The members of 

that un{t are specially selected and trained for anti-terrorist 

duti es and on 11th December eleven member$ of the unit were sent 

from Belfast to Gough Barracks in ArmaghI>' There they waited until 

sent out on patrol in three vehicles about 8 0 00 pvm o on Sunday 

12th Decembero Tl!c members of the unit had been sent to Arm~gh as 

the police authorities believed, as a result of information from 

their intelligence sources, that a man called McGlinchey was coming 

'over the border . from the Republic of Ireland on either the Saturday 

or Sunday. McGlinchey was a man believed to be deeply involved in 

/ 

terrorist activity on both sides of the border '. a dangerous and 
I 

determined man, a ma.p whom the police wantedAto apprehend in 
. 

connection with the ~~ta1 shoot~ng of a postmistress and a man who 

was believed to be coming north to kill members of the security 

forces. It was · alsO the police belief~that McGlinchey would enter 

Northern Ireland in an Allegro car driven by the dcce3.sed Grew 

i \ , '. 

/who 
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Who also was known to bc a leading me~bcr of the Irish National 

Liberation Army, a man who had a fC';J months previously been 

released from prison after receiving a llf- yam- e''HH,enCe, Cl kno\,ill 

terrorist and 'a man \-/ho had attacked members of the policeo 

Both \Jere men '''ho \,rera likely to be armed and "/ho v/ould have no 

qualms\about seeking to resist arrest. 

The accused and his colleagues were ftuly briefed and I am 

satisfied that from his previous knowledge of the reputations of 

both Gre~1 and HcGlinchey and from his briefi,ngs the accused was 

well aware that his task was likely to invohre contc,ct ",i th a t 

least one if not two of the most dangerous" t errorists \'lho vlere 

known to the police. The t ask given to accused and his colleagues 

\...as the capture of HcGlinchey. To do this Gre\oJ ' s car W"l.S to be 

stopped. If McGli~chey were in it he was to be arrested. If he 

were not in it the car was to be searched and if nothing 

suspicious were found the occupants, including Grew , 'vlere to be 

allowed to proceed. 

The accused left Gough, Barracks ,driving a Cortina police 
/' / 

car. It contained 2 other constables and the three vehicles 
.A'~ proceeded towards ,Keady. The Army was also participating in this . -

operation. Unfortunat'ely two civilian vehicles driven by Army 

personnel were in collision with each other a few miles outside 
.,. 

Armagh and the Cofti~q. driven by the accused :i.n turn struck the 

rear of the second army vehicle. This had the effect of putting 
'I \ 

the accused's Cprtina b'ut of a'ction and reducing the scr.~en of 0 . , 

... . 

vehicles which were hoping to stop Grew's car. While the traffic 

/incident 

l 



/ 
AI -.. \ / 

/' incident was being sorted out a silver Peugeot car came up 

from the K.cady direction and stoppedo It was being driven 

by <1.'1 Inspector ' L ' v:ho wa.s El m(;mber of the Special Bra!lCh 

and was alone in the caro The accused then learnt that GrC\/' s 

Allegro car had passed and was heading to\'Jards Armagho He 

and Constable 'D" t~en got into the.Peugeo t car and driven by 
\ 

the Inspector that car set off in pursuit of the Allegro with 

the occupants hoping, according to the accused , to stop the 

Allegrv before it reached the Mulacrcevie Estate \;Ihere Grmi 

\'Ias known to li vc" Coming along the Killylea Road as it leaves 

Armagh and a few hundred yards before reaching Hulacreevie Park 

I 
the accused saw ahead a car which he believed was Grew's ruld 

; 
as the Peugeot came up this was confirmedo '£he Inspector cut 

into Mulacreevie Park and the two vehicles came alongsjdeo 

The accused says ~that he vlaved his police cap at the car to 

indicate that the y were police and recognised the driver as 

Grew as he looked acrosso The Inspector cut across the ~llegro 

-
causing it to stop against the left kerb going up hulacreevie 

Pane and about 100 yards intp the ~arko 
/ / 

Those then are the events stated very briefly ~eading up 
# _ <f:_ ..... 

to the shooting "it:lci,dent 'I/hicfi then occurred. I am satisfied " 

that those are tlie facts which did occur" I put it that way 

because the story up to this point, as originally told by the 
~ . -- ' ~ 
- , 

accused , was quite different. He was first interviewed by 

detective officersion 19th Decembero His account was\taken in 

/question 
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I question and ansver fOl'm and then reduced to a \-Jri tten 

statement - Exhibi t 420 'rhut version described only the 

events of 12th December 1 it indicated that the accused was ahJD.Ys 

t he observer in the Co~;,tina car, that Constable ID' 1·/as the 

driver, that they had patrolled generally in this area during \ . 

t he l2 th. December, nnd that he had heal d on the radio that 

Grew 1'6 car ha,d gone through a v 0 c ~ po injul'ing a polic oman 0 

No Specinl Branch offi cer waG mentioned 0 

The accused s t ates that he and t he other members of the 

uni t were told by s enior polic e offic ers t o give thi s s tory 

so as to con ceal the fact t ha t the y \"JCr e participat i ng in a . . 
I planned oper a tion based on s ource inforrnt:d:ion and ac ting in 

concert vdth Army s urveillnnce t e ams . 'r here is no doubt tha t 

this is so. Exhib:l.t 48 acknowl edges tin t a dvic e cnd jnstructions 

were given to the a ccus ed and t hat he had be E'n r emi nded of the 

constraints imposed on him by the Official Secr ets Acts o It is 

di fficul t to see how the supposed road block incident aided the 

gen eral purpose but the accus ed says tha t he V!D.S told to keep it 

in his accoun t even after . th7 const.raints \-{ere lifted when the 
/ 

accused was so infor-med by De t ectiv.e Chief Su~erintendent McNeill 

and Deputy Chief Cohstable Mc~tam~Y t on 20th July 1983 . This 

claim was not di sput'ed by the Crown and I a ccept accus ed's 

evidence.. In pas·sing I ",ould not~ that the a ccused did not 

mention the rOc-~ block in his account of his movements y;hich he 

gave in evidence a~d that there is no suggestion th~t\either the I 
\ 

Deputy Chief Constable ,or the Detective Chief Superintendent in 

any way pa~ticipated in the fa lse versiono 

/I 
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I am not in this case conducting an inquiry into \-:hy 
------------------~--~~----the off:i cers \>/ho advised, instructed or constrained t.he 

accused acted ns they did. Neither the l')ol5.ce, as such, nor 

those officers in particular arc represent ed in these 

proceedines or charged \'l'ith anything. Hy t ask throughout , 

has been to decide. Hhether or not the accused is guilty as 
\ 

chargedo I would s imply say tha t when an incident Q(;Ct'.rs the 

true facts should be ascertained, if th?t be possible, as 

quickly as possible and 'chat a person who may have to face a 

ch~rge of murder (or indeed any charge) Bh0~ld not be required 

to tell a false story. This accused like any other person 

I who is cautioned should have been allowed to tell his story 

freely and without restriction - if his st{ltement contained 

secret or operationally important matters then arrangements for 

editing, if appropriate, could have been made. The matter 

having been approached as it was the task of the investigating 

detectives must have been made extremely difficult and I must 
• and do bear thes-e matters in mind when considering the truthfulness 

of the accused's evidence •. 
/ / 

Lying either in evidence or out of court,is no new 

phenomenon. I find the following passage. from the opinion of , . 
". * Lord Devlin in Broadhurst Vo The Queen Ll96~ A.C. 441 at 457 

to be helpful -

ttlt is very important that a jury shOQld 
be Qarefully directed upon the effect of 
a opnclusi~n, if they reach it, that t'1{e 
accused is lyingo There is a natural 
tendenoy for a jury to think that if 80- '_ . 
accused is lying, it must be because he 
is guilty, and accordingly to convict 
him wi.,thout more ado.. It is the duty 

\ 
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of the judge to make it clear to them that 
this is not so. Save in one respect, a 
case in which an accused gives untruthful 
evidence is no different from one in ",hich 
he gives no evidence at 0.110 In c~ther 
cnse the burden remains on the prosecution 
to prove the guilt of the accused. But 
if upon the proved facts two inferences 
may' be drm·;n abou t the accused IS conduct 
or,state of mind, his untruthfulness is 
a factor \ .. hich the jury can properly take 
into account as strengthening the inferenc e 
of guilt 0 \Vba t strength it adds depends , 
of course, on all the circumstances and 
eopecially on \orhether there are rGnsons 
other t hnn guilt that might a ccount for 
untruthfulness." 

Having heard and observed the accused as he was examined and 

fully, but fairly, cross-examined I am S8.risfied that the events 

of the evening of 12th December 1982, in 130 f a r as he r ecalls r 
, 

them, did occur as he describes them. 

I turn back now to what might be described as the critica l 

events of this December evening.. But those events must not be 

divorc ed from what went before . They carmot and must not be 

' taken out of context for wha t is at issue h ere :i.s the accused's 

conduct and state of mind. Tha t phrase reminds me that in this , 
t' as in any criminal case, an accused is innocent unless and until 

the Crown proves his~·guilt beyond reasonable -~doubto Thnt 

fundamental principle\~was recently reite;a ted by Lord Diplock 

in R. v. Courtie if98g 2 W.L.Ro 330 at 332E 

- .. .. 
--,tiThe .substantive principle is that to 

which in Woolmingt on Vo Director of Public 
Prosecut:i.;M-/193.21A.oCo Lj62, ~81, in \ . 
spde-:h which bears indicia of collaborC1t~ve 
authorehip, Lord Sankey LoCo applied tte 
metaphor of 'the one golden thrend tha t ls 
ahla ys to be seen throughout the \-;eb of 
E.'1glish criruinal la.w'. The principle ro 

7. 
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referred to is: that an nccused person 
cnnnot be convicted of oo.y offence \Jith 
which he is ch::trgcd unless it has been 
established by the prosecution th~t 
e;lch one of the fnctunl in~redicnts, 
,."hich nre included in the legru. definition 
of that specif:i.c offence wns present in 
the case th~t has been brought against 
him by the prosecution. 

The factuc:U. ingredients of every criminal 
offence, whether it be statutory or nn 
offence at common law, consist of the 
conduct of the accused and his state of 
mind at the time of that conduct. Heedful 
of the recent ndmonition cantnined in my 
speech in Reg. v. t1iller fi9837 2 hoC. 
161, 174, With whi ch the othe; members 
of the Appellate Committee concurred, I 
use the expressions conduct ['.nd state of 
mind in preference to speaking of actus 
reus and mens reao" 

I would also add what is but a sta~ernent of the obvious: 
'. 

namely thc. t the l a ,,.,, applies to a policempn exnctly as it does to 
r 

, 
any other citizen - those whose duty it is to uphold the l aw 

must act vii thin the law .. 

YJhat then vms the accused 's state of mind when the Peugeot 

stopped across the front of the tllegro? Understand~bly he did 

not sit still and check on his knowledge - he reacted quickly 

getting out of the Peugeo.t ,out of the lights of the Allegro 

/ 

and onto the grass at the left of. the road.. J\t that time I am 
, 

Satisfied that he knew that Gre'tl \'1as in the«Allegro.· He y..new . 

" . 
that Grew was a dangerous man .who could be" armed and who was no 

friend of the police. He knew trat there was a p~ssenger in the 
, 

car and that "t.fut" p'erson could be Ncd'linchey whose notoriety 

and reputation were akin to tha t of Grewo He knew that his duty 
'/ \ 

was to stop ~nd sear'c~ the ·car. He knew that that task had to 
~ 

be done forthwith lest the Allegro drive off and he knew that he 

could not rely on support as the Peugeot car did not have a 

radio with which to report the ori"ginal sighting of the A.1.legro. 

/Be!'ore 



! 
/ 

/ 

/ 
I 

.I 
.I , 

......... 

Before cons:l.dering the accused ' s account of ho\o/ events 

devel ope d I s hall menti on several o ther pieces o f evidencea 

Shor t l y af t er the 1\11egro went up NulacrcGvie Park guns hots 

were heard by a Hr. McBride from his btmgru.ow on t he Killylea 

Roa d j ust on the J'.rna.gh side of Mulacreevie Park and by a !vI.r . 

Bing from hi s house' in the estate and on high ground some 100 
\ 

yards f r om t he 'Allegro. Neither man ' s recollec t ion of the number 

of shots nor the manner of thei r bei ng f ired exact ly matches and 

differs from the es t ablis hed f actso This i s however not s urpri sing 

as each men was observing from s ome distance an area o f l1u1acreevie 

Park \1here the three nearest s treet li ght.s were outo Hr. Biug 
,/ 

also sought to des cr ibe a man with a handgun standin g b eside the 
I 

car and shooting downwardso Havin g re gard to the f act that he 

omitted any reference to this event in his police s t a t emen t on 

13th December and 'sa ys he r ecalls it after discus s i on with others 

I am not sure that he' was accurntely recallin g what he himself 

saw. 

Oth er police in several vehicles were on the scene within 

a matter of minutes and some of thos~ /Who arrived gave evidence 

but, for I am sure, entirely proper -reaaonsL~+' did not have the 
:..t" 

benefi t of hearing . ei,ther Constable' D' elr +nspector 'L' 0 Wh en 
'\ 

. 
examine.d the Allegro was first stopped as is shown on the plan 

which is exhib~.t_ 40-. p, man called' Carpoll was dead in the front 

passenger's section of the car and Grew was dead on the road 

lying parallel to a'hC\ .,about" 18 i~ches from the car 'l-ri t~ his he ad 

'. , 

towards the rear of the car. Tan spent 9 mmo parabellum ~ case6 



/ 
were found on the grass Md footpath 20 - 30 fee~ from and to the 

front left of the car, and five cases of ,,223 rifle calibre \Jere 

found 32 - 45 feet from and to the front right of the ('D.l'o '1'\\10 

cases of 9 mm. calibre "Jere found beloH Grevl ' G body and two more 

bclow t he car. The car VIas carefully and repeatedly examin~d by 1'::c~ 

J ames HCQuillan of t'hc. Forensic Science Department. He found 
\ 

I 

that the nearside or passenEScr ' s door panel had b08n struck by 

fifte en bullets of 9 mm. calibre . All snve one had entel'ed the interior 

of the car. On the offside or driver's side there \1ere five s trike 

marks - tw.) penetrating the offsi de r00.1' windovl and exiting through 

the rear \'Iindm</ , one had struck low on the door and had en tared 
I 

the door pillar , one struck the edge of the roof a bove the rear 
,; 

passenger's window and onc struck the bottom edge of the car near 

to the rear offside wheel. These fivc shots were fir ed by Constabl e 

ItID's' wea!'on - a .223 Ruger rifle. Hr c McQuillan \11 as able to find 

in the car or in the bodies or their clothing the whole or parts 

of at least sixteen 9 mm. bullets and a seventeenth was found under the 

car damaged as if it had struck the road but no strike mark ",as 

found on the roa d. 
/ 

Grew had been s~ruck according to Dr. Pr_;~s , Stat.e Pathologist, by at 

least five and' possi bly seven bulle't's. I.am,satisfied that neither ~ 

Grew nor Carrol was struck by a .223 bullet. I am satisfied that 

four bullets we!:t:_fired by the aceuscd Jrom his Smith and VJessan 

pistol 'v/hen he \-Jas on the driver's side of the caro In other words 

he fired fifteen rotind? (a full magazine of fourteen plhs one from , , . 

the chamber) i~to the passenger's door ( it is a two doof'car) and 

four from hi.s second magazine when o,n the driver's side of the car. 

/Gre\l" s 
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Grew's several wounds can be described thus (1) an entry 

wound in his 1 eft 10\1 back region three inches to the rigllt and 

above \'lhich vias. found a danlac;ed bullet which I am satisfied 

entered'through the p"~ssenger's door. ;Ul the bullets entering 

the pasqenger's door had, on co~paring the entrnnce and1exit holes 

through the door, a do\vnward trajectory, and so to sustain this 

injury Grew must hav0 been leaning forHard and probably to his righto 

This scel!\S to accord with the natural jnstinct to "duck" v/hen fired. 

upon but ~qually one cannot determine ''li th any dcgree of certainty 

how an injured person ' s body ,·Till react tQ a bullet strike. Thus 
I . 
" 

if one considers Carroll his first injury could \'lell have been to 
I 

his left thigh when sitting but <:he entry \lounds to his right back 

and side of his head indicate that somehO\v he must have got turned 

round so that his knees were on the floor - J~hough \"here his head 

and upper body were before Grew left his scat could not be stated 

specifically 0 

2. An entry and exit wound to the head - the bullet passing from 

left to right and causing a 4 'centir:nette ''lide track through the 

brain. Death from this injury would -accerding< 'to Dro Press have 
, 

been practically in ·st~.ntaneous. 

3. An ' entrance wound 'on the left upper back in the region of the 
~ , ~ 

shoulder blade. ·:That. bullet eri ted under the right arm pit and 

was found in the right arm. It was to all intents and \purposes 
'/ \ 

undamaged 
, '. ~ 

and ylearly d id not pass through the passenBc~~s door .. 

The bullet severed the' aorta which would have caused instant death .. 

/4 .. 
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Another entry Hound v)Os found in Grehr'S back tov!ards the 

centre and rour;l:1.y at the. same level as Noo 30 It also 

exited LeloVl the right arm pit but did not enter the a:rm nr.d 

cmmot be identified from among the other rett-ieved bullets 

and part bullets 0 

50 An "in and out" pair of wounds on Grev/'s right forearm. 

60 An "in and DU t" pair of wounds in the area of the base 0 f 

Grew's left thumb o 

70 A graze on his loft buttock& 

/ 

A virtually undamagf~d bullet was found in the lining of the 
,; 

front of Grew's parka jacket. It was not damaged to an extent 

consistent with the bullets which passed through the passenger's / 

door and 90 can be associated with the? group of four shotso Hro 

McQuillan suggested that it mifYlt ha ve ended where it did after 

~assing through the right forearm and left hand when folded across 

Grew's chesto Unlike the bulk of Hr. HcQuillan's evidence this 

appears tobe a rather .speculative suggestion and lacks the firm 
, 0 

factual basis upon which he bases his main concJ."l1sions. 

In many ..,Jays the 'important'aspcct of'Mr~ McQuillan ' s 
I~ 

. 
inveGtigation is t~at hOe found round the two upper back-entry holes 

, 

in Grew's parkaojack-et particles 6f unb~rnt propellant. ~1ro McQuillan 

was satisfied , and has satisfied me, that these particles came from 

'r when the m\uzzle of ammuni tion fired in 't~e accu'sed' s pis tal and 
. . 

t he gun was within 30 - 36" of Grew ' s back. The Crown relies on . 

t his evidence as establ,ishing, along. with the lack of 9 mm. strike 

marks in the driver's door that 

:. 
l ea) 

J 
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(a) the driver's door must huve been open when t.he 

four shots \\'ere fired; and 

(b) the aC8used must have been within 3' of Gre\l \Jhen 

he fired t.h 0 two shots v!hich hi t the upper back. 
11 

I accept these hJO conclusions. The Cro .... rn also claims that 011 

the factual basis Grew could have been out of or gettinG out of the 

car vlhen .the four shots v'ere fired and that the accused ,,,as then 

close enough to ascertain that Grew was not a danger to him. I 

shall return to this submission later but·~ the meantime note 
, 

that in fact neither Grev' nor Carrol was aJ'med and no v/eapon vJas , 

found in the car. 

I return now to the accused's evidence. HG says he got out 

of the Peugeot and ont9 the grass in order to get out of the 

headlights of the Allegroo The Allegro WU3 "revving" Rnd trying 

to reverse away from the kerb. He shouted to the occupants to 

halt. The driver ' s door op~ned and he saw movement which led him 
f 

to think the unidentified passenger 'was going to. fire_ The door 

closed and he hear.d a.~bang. 
-... ~ 

He ,thought he was being fired at 

. 
and that his life was lin danger. # He fired 15 shots at the 

passenger ' s door Cll'ld chimged his ma9azine. t.t this time he says 

.. -- ~ 
the car was reve:vsing. 

Mr. McQuillan s~ys he f9und the handbrake on but ttl~re was 

no evidence to suggest that this car, like many others, co_uld not 

be driven \'lith the handbrake ono On all the evidence I am satisfied 

that the Allegro did reverse av~ay from a positton at the kerb. 

/ Nro 
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Mr. Mc~uillan 81so stated that when test driving the car' he 

couJ.d not create a noise \Ihich sounded to him like a l)\.Ulshot: a 

c linical test of thnt nature does not hOvlever mean that there 

c oul d not have been a noise which the accused reasonablJi thouf,ht 

was a ~unshot. Here I \lOuld mention that the accused is not 

I 

charged with murdering Car roll - that does not mean th.:::.t the Crown 

a cc epts tha t the a ccused was j ustified in f i ring the first fifteen 

rounds but it does indicate tha t from t he Crown ' s point of vie\! 

es pecial bignifj canc e does attach to the last four shotso 

Having changed his ffi.'lgazi ne the accused r an a cross the roc-cl 
( 

to\,wl'ds the driver' s si de . The Crown su gges t s t ha t t he fac t t ha t 
" , 

he sa id in his s t ateme nts t hat he ran a cr oss t he front o f the ca~ 

/ 
indica t es ' tha t he had no great f ear of the oc c upant s of the caro 

The al t erna ti ve \-JaS to run behind a r eversing car which miDht 

have been a ri s ky move. Hy own vie", i s tha t ther e i s l ittl e of 

~eight in this ~oint. 

The accused then s a ys tha t he rea lised that 'D' was no lon ger 

/ 

firing and he did not kno\\' if he ha d "been hit or had a weapon 
. 

stoppage . Also the ",car was still r ever sIng ~hi ch ca n " only ha ve 

indicated a wish to escape. The accused the n says he fired four 

or five" shots at the driver's door, ran up to the door, opened it 

and Grew fell o~t. '~y the time he came to give evidence" the accused 

was well aware of Mro McQuiJJao 1s evidence and th e conclusions 
i \ 

which flow from i to °He did n'ot however s eek to t a ilor hi s evidence , 

either directly or indirectly so as to fit th e scientific evidenc8 0 

fIn 
14. 
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In this respect the accused I s evidence is clearly ... rrong and 

I ask wh:y that is so. Is he lyint; or is his recall fau.lty? 

The ,·;hole shooting incident occupied a time space that could 

, 
better be measured in seconds rather than minutes Md cv-en ts 

were O,.ccurring much morc quickly thnn it takeE:; to descrj be them. 

It \-JaS a period of high tension and f he believe·d, high C'lllger 

for the accused. Some people have the gift of total recall of 

events lasting long periods - other's CM get mixed up as to 

events ,,{hieh were over in seconds. This is' not [.l. personcl 

rotleotibB, - itv/M confirmed by the evidence oX Mr .. Patton f 
/ , 

consultant psychologist. Having observed the accused and sought ,. 
to assess hiG eredi bili ty quite objecti very I am Gatisficd that 

his recall in relation to this part of the incident is and \lill 

remain distorted and thnt he is not lying 0: seeking to conceal 

something from me. 

I n01r! ask lJlyself the question - v/hat significance, i 'f any, 

is there in the accused IS inability to remember accurately the 
, . 

events which occurred' at the time the /four shots v/ere fired? 

The answer is to be jound in another passageAin the opinion of 
,~ 

Lord Devlin in Broadhurst Ll96~ A~C. 441 at 451:-
, 

11'I'he first is the appellant t s loss of memory_ 
This does not reli~ve the prosecution of 

.. JJ,.ny~ part of theit burden.. They are not 
, ent HIed to have the prisoner I s assistance 
in proving their cnsej even if his memory 
had. been perfect, he is under no oblig\,cion 
to ~~ve evidence. On the other hend, 
loss of, merr.ory is no defence: Reg. vc Podola •. 
Subsequently loss of memory do~not mean 
that the accused may not have h3.d a clear 
intent at the time of the act.1t 

15. 
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That ll)!pearS to me to represen t the position here ~nd I 

have t o determine \ Jh3. t may have happened .-1 it hout the benefit of 

t he a ccused ' s recoll ectiono For the door to be open it mw.;t have 

been either opened by Gre\·! or by t he accused or by someone elso. 

There ts no j ustification for assu~ing the intervention.of a 

third per sona Thn t then lC ·'.ves Grew or the ~ccused o Negfl"tj. -I[C 

eviden c e has always to be viewed \-.rith c aution but i t i s a f act 

tha t close examination of the ca r does not appenr t o ha ve revealed 

any fingerprint s of the accused on t h e door . On t he other h:md 

was Gre w fit t o open the door and t hat operi ng ·must have occurred 

~ter the 0223 bulle t hit t he door? Thi s raises t he ques t ion of ,. 
whether or not Gr ew sus t o.ined his head inj~y during a ccused ' s 

firing of th e f irs t fift een s hots. The entry v.JOund \·][1S si rnilur 

to tha t in Carrol' s hend un d th a t \0188 c :msed by Cl. bull e t \-I hi ch 

was damaged ente r i n g the doo r . It is i mpos sibl e to determine 

• ... he re Grew's h ead mi ght have been a t any time but it is dif f icult 

to pl ace his h ead in a pos ition rela tive to the entry hol es so 

as to cause the entry ~nd exit wound~ Mhich in f act he suffered. 

To this mus t be a dded the conspicious If\.ck of Grew' s blood 
-~ -:. . 

wi thin the c at. Thus- I thinl< the probabili tics are thDt Grew's head. 
' \ . 

injury \-IClS not caused by one of the first fifte en shot s o If it 

had been the Crown ~ase insofar as'it ~pends on the las t four 

shots would ha ve be en undermined because an essential proc,f in 

the crime of murder'/ is that · t,he dec eEl.s ed was alive a t ~e ti me , . 

of the unl awful acto 

16 .. 
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ThUG I consider it probnblc that GrGYI survived the accused's 

firs t fifteen sho GS und Con.s1. ·Jble t D' s I five shots 0 \,/hether or 

not he was injured in either nrm or hand is impossi'rJl c 
, 

to say b ... t -having re gcu'd to the type of r.10Il he is 

known t o helVe been I would consider it highly likely ihut he 

would, whE:tl the firing s topped I hu vc tried i:, get out of the 

ca r which was attrncti ng fir e and he must have been m'tare that 

Carrol was h3.rd hit. Hc als 0 knew th:'lt he 'vIas hit in the 10\,1 

back but v!hether or not thi1.t 'vl ould effect his locomotion he would 

not kno\." until he tried . Thus I I1m satisfiyd th::.:.t Grew could have 

opened the door as could the adcused. But I think it w oul d have / 
, 

been highly unlikely th:J.t the D.ccused would have opened the door 

of a car containing whet he believed were d:mgerous men and from 

which he believed he had been shot at. 

The whole of the evidence satisfies me thRt the probabilities 

er 0 that Grew opened his door and was getting out or trying to get 

out 't,hen the accused sa\-l him moving and fired four times . The 

question that thus arises is what ,,,ould "the effect on the Rccused' s 
, 

mind have boen as he ~fiw Grew moving. He 'would--havo knovm that 

Grew was ulive, 'tr;ying .Fo get out,of the c a r and could h').ve been 

a continuing and real danger to him.. His state of mind at this 

time cannot be divorced from his kn'm<Jledge of Grew's reputation, 

his beli~f that he had been fired at from the car, the fact that 
) \ the car hud continued to· move despite being fired at and the fact 

that Constable 'D' hud ceased firing. Hovement could \oJ ell have 

heightt:ncd the accus ed's ,sense of danger und the Crown has failed 

Ito 

-- 17. 
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to sati s fy me tl:a t the accused ought t o have renliscd that Grc\-J 

.... Jas in fact unarmed. Being \dse after nn eVGn t is a l\-lays ensy _. I 

.... lould respectfully repent the \-JOrds of Lord Dip10ck in 1E~ Attorn~y.:: 

Gcmernl for Northern Ireland I 8 R'3f erence /5.97jJ A.C. 105 nt l38c; -

J'This being 80, the jury in appronch:i.ng 
t he f inal part of the question should 
r emind themsel VE'S thn t the pos tulated. 
balancing of ris k agains t risk l harm 
agairmt l~rro , by the reasonahle man is 
not undertaken in the calm allDlyticnl 
atmosphere of the c ourt-room after 
counsel vii th the benefit of hindsight 
have expounded at length the r easons 
f or an d agai nst t h e kind and degree of 
f orc e t ha t vIas used by t hev accUfJed': but 
in the bri e f sec ond or two \"hi c h the 
accused had t o decide whether t o s hoot 
or no t a nd under all t he stresses t o 
which he was exposed. 1I 

In cross-examina t hm the accused ... /as pressed to expl ain why he onl~' 

firecl fo ur times at Gr.ew . Th e answer s eems to me t o be pl ain. 

\<}hen fir i ng at the p.3.ssengcr l s door he co'..tld not actually s ee his 

• 
indi vidual targe t - .:md in passing the ac curncy with whic h h e 

struck the door _speaks highly of his marksmanship and i mplie s a capacity 
? 

to be accurate under stress, On the other hand , v/ith th e driver's 
, 

door open he rous t h ave seen the individual t ru::ge t and 'been aware 

that he had struck i t~· 

Initially this cas e might have develope d as one in which the , -- ~ 

accused BOUght to r e ly on the provisions of s ection 3 of th e 

Crimina l La \'! Act (N9rthern :):re land) 1967. In the even \ it is 

really a ca se l.n which the accused s eeks to justify hi s ,-c~onduct 

in killing C:;rew, as he undoubtedly did, by r elying on the so-cDlled 

defence of "self defence". 

ITa 
:. 
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To justify killing or inflic 'cing s e rioUD injury in self-defence, 

the accused moo t hone('ltly believe on reasonable grounds that he 

is in immediate danger of denth or serious injury ond th.3.t to kill 

or inflict serious. injury provides t.he only reasonable means of 

protectiono 

I om satisfied that the accused honestly believed th3. t he had l( 
been fired at and that his li fe was in danger. /1S Lord Normand 

said in Cwens v. H.tIJ. Advocate D94§l SoC. (J .. ) 119 at 125:-

"In our opinion self-defence is made out 
when it is established to/ the snt"isfaction 

·of the Jury that the panel believed that 
ho \lrP.6 in imminent danger and that he held 
that belief on reasonable grouncts~ Grounds 
for such belief may exist though they are 
founded on a genuine mistake of f3ct." 

Once the accused raises the issue , as he has done in this case, 

the Crown cannot succeed unless it removes from the mind of the 

• tribunal of fact the l"aDS.onable possibility of its being correct. 

It is unnecessary that there should be an actual attack on the 
, 

accused and it is eno·ugh if he hon.estly and reasonably believes 

an attack to be imm;nento .-
. , .~ 

Both in relation to S.3 of the Criminal Law Act and to 

self-defence the fundamental issue is one of reasonableness. That 

depends upon a·,tonsideration of 'all the circumstances and while, 

policemen are required to act within the law they are not required 

i \ 
to be "supermen" and'·one does not use jewellers 1 scales to measure 

\I:hat is reasonable in the circumstances 0 

/Looking 

19. -. 
" 

---- _ .. .....J 



- -- ---,.,. 
,.--- - -- - -

Looking back on all the evidcne~, applying the legal 

principlos Hhich clearly apply in this type of case and haviug 

rega.rd ,to the helpful, submission of counsel I h:lVe no doubt 

that the CrO\'I!1 has failed to satisfy ne thnt the accused \w::; , , 
not ju.stified in actin3 us he did and accordine;ly as I indicAted 

at the outset I direct that Cl verdict of not Guilty be entered 

on the r:-cord o 
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