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INTRODUCTTION

Amnesty International, in the context of it work for political pPrisoncrs
throughout tho world, hns alwayes pursued an active concern for those who are
held fer long periods of time without charge or trial. While appraciating
the widely varying conditions which give rise to the usc of detention
without trial, it is a fundamental consideration of Amnesty International
that such a measure reprosents A violation of any individual’s basic human
rights. With respect to Northern Ireland, this principle 1% reflected in

. resolution passed by the Tntornational Council of Amnesty International

i£5 September 1971 meeting in Luxembourg, which stated inter aliaz

" The International Council of Amnesty International

EXPRESSES its deep concern at the situation in Northern Ireland
which has resulted in the detention and subsequent internment of
many persons without trial or charge.

URGES the British Government tO take immediate steps either to

release or to bring to a falr and open trial those at prasent
imprisonede o o

Many of "those at present imprisoned" were, 1n fact, released in the coursc
of the following year. SoOme werd not, howcver, and neither they nor the
persons detained since the autumn of 1971 have been gilven a "falr and opean
tiial"”s nor, indeed, have those brought before the special courts cstablished
by the Emergency provisions Act had a fair and open trial by the standards

1aid down in British Common AW,

Through its method of "adopting' and ninvestigating” the cases of prisoners

who fall within its terms of reference, Amnegty International has been able

to observe - at somec distance - rhe effects in human terms of detention
without trial. Amnesty groups appealing on bechalf of individual detainees

have contributed towards acquainting the British Covernment with the dimensions
of Amnesty's concern. The scope of Amnesty group work, howevaer, has been
limited by the availability of information on specific cases and by the
difficulties created by the detention procedure itself, which makes it
virtually impossible to confirm or disprove the evidenco the authoritics may
have against any prilsoner and to distinguish those who might be genulne
prisoners of consclence (persons imprisoncd becausc of their political or
religious beliefs who have rot used or advocated the use of violence). Moreover,
Amnesty felt that the problem of emergency legislation as such demanded an
approach that was in secordance with the rule of law and took into account the
specific context of Northern Ireland.

I+ was for these rcasons that, following its dnecting 1n February 1974, the
Tnternational Exscutive Committec of Amnesty International asked me to
undertake a study of the Emergancy provisions Act in Northern Ireland, with
particular regard to detontion procedures and the conditions under which
detainees are held. When, later, the secretary of State for Northern Ireland,
Mr Merlyn Rees, appointed Lord Gardincr to chair a committee which would
examine the Emergency Provisions AcCt and advise the Government on possible
changes in that legislation, Amnesty International further decided that my
report should be submitted to the Gardiner Committee for its consideratlion.
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ARRANGEMENTS FOR THE MISSION AND SOURCES

2 TP TS S e P e -

In order to gain a prolinminary nerspoctive on thoe issuce involved and the
conslderations and recommendantions of various bodics who have madoe studics
bascd on close oxporience of the workings of the Emcrgency Provisionz Act
in Northern Ireland, T found it necossary, as an cutsider, to read some of
the carlicr submissions to the Gardiner Committec.

On 1st May 1974, T wrote to Mr Merlyn Recs asking 1f I might be permitted

to visit the Maze Prison and to obscrve a Commlssion hearing as part of my
brief. On 6th August, I rcccived a lettoer from the Northorn Ireland Office
stating that, although vi=ite to the Maz. Prison were kept to a minimum for
security reasons, I would, exceptionally, be allowed to visit the Prisona

The Northern Ireland Officc regrettcd that, because the law govorndimg the
Commissioners' procecdings stipulates that hearings must takce place in private,
it would not be possible to sttend o Commission hearings However, arrangements
would be made for me to discuss Commission procedures with one of the
Commissioners, Judge Sir Tan Lewis, with whom I had & mecting in London on

15t November.

On Z2nd October, I roccived a lettor from the Northern Ircland Office stating
that, due to the disturbances of the previous week in the Maze Prison, the
Secretary of State found it nccessary to withdraw his agreement to allow me
into the Prison. At the same time, it was suggested that I mect with Loxd
Donaldson, Minister of State for Northern Ireland with Special Responsibility
for Priscons, and members of his ataff,

On Monday, 28th October, 1T met with Lord Donaldson in Belfast. It was suggested
at this meeting that I spcak with representatives of the Royal Ulstor
Constabulary and the British Army. On Tuesday, 29th Cctober, I met with

Mr Newman, Deputy Chict Constable of the RUC, at Police Headquarters, Belfast,
and with Mr Balmer, Civil Adviser to the GCC, nt Army Headguartcrs, Lisburn.

During the mecting with Lord Donaldson, we discussed again the possibilities

of interviewing individual detainces in the Maze Prison whose cascs had been
taken up by Amnesty International. On the third day of my visit, permission
was given for me to vigit the Maze Prison and to interview three detainces -
Alex Murphy, aged 16, detained for 15 monthsy Noel Rooncy, a student from

the New University of Ulster, detained for 13 months; and Patrick McColgan,

aged 21, detained since Cctober 1971. The interview took place on 31st October,
without supervision, in the Social Services wing of the Maze Prison, and

lasted for approximatcly two hours, thoe three detainces being present together
throughout this pearioda

My object was also to speak with as many lawyers as availeble to me in the

four days of my visit Aand I am grateful for the opportunity to discuss detention
procedures and the working of the Diplock Courts with solicitors and QC's in
Belfast reprosenting both sections of the community. I spoke as well with

staff members of the Faculty of Law at the Queen's University, Belfast.

I am, finally, grateful for discussions I had with members of the public in
Belfast, which have contributed to my impressions gained throughout my stay
in Northern Ireland.




FINDINGS

eyt "I

T found widespread discontent 1in Northern Ireland with the actunl operation
of the existing emergency legislation. On o peneral level, it can be sald
that penal law in any of its varieties can never be expected to provide a
solution to essentially political problems. The overriding consideration

in any emergency legislation is, of course, security and the rogtoration of
law and order. This in itself can only croate the conditions under whicn
normal standards of justice and respect for fundamental human rights may be
restored. At the same time, however, I feel the cxecutive authorities should
themselves respect these fundamental freedoms as far as 1s reasonably possible
by institutional means, lest thc experience of Northern Treland become the
frightening first step in the destruction of human rights in any kind of
political crisis.

While I discovered general agreement that an emergency situation does exist
in Northern Ireland, serious criticism of the mcasures adopted to deal with
that situation focussed on three main polnts :

- The use made by the policce and the army of their powers to stop,
interrogate and arrest (Sections 10, 11, 12 and 16 of the Northern
Ireland Emergency Provisions fAct) ;

- The working of the Diplock Courts ;

1

- The detention procedure.

I shall first summarisc the results of ny investigations with respect to
each point and then list our corresponding recommendations.

The social conditions under which the police normally operate have clearly
been seriously altered in Northern Ireland. It is difficult in such a
situation to strike a balance between the ~ffectivencss of the operations
of the security forces and the respect for fundamental human rights.

Under the Northern Ireland Lmergency Provisions Act, unusual discretionary
powers are given to the police and the army when they are operating in the
areas for which they are responsible. This may well have been unavoidable
in the prevailing circumstances. I appreciate the fact that some rules

had +to be formnlated loosely, which in essence is contrary to the principle
of legality. But at the same time, I consider, that being so, that
institutionalised safeguards against abuse must be provided.

For example, I heard the allegation that the army narrasSses without due
cause sections of the population in the areas where they operate, by
stopping, interrogating and scarching at random. It could, however, be
that, because the army patrols are not really rooted in their areas as an
ordinary police force 1is, and because they carry out their duties 1in a
situation where hostile feelings and a certaln amount of social control
and intimidation prevents individuals oil the local community from volunteer-
ing information, they may find themselves lured into making a massive use
of Section 16 only for intelligence purposesS. This "taking the census”
(as the local exprcssion goes) is being experienced by sections of the
population as simply a way of harrassing them. It gives additional
reason to be hostile and silent. In predominantly police-patrolled
arcas, the RUC is likely to have morc ecocneral and specific information
coming from the usual police contacts. It is to be expected, therefore,
that the RUC will not have to resort to nassive screening operations in
order to secure the informetion they need. This structural difference
between the situation of the army and that of the police may well be at
the root of the very widespread impression that the rules are not applied
impartially to both the minority and the majority communitiles.




At the same time, it seems questionable whother the "intelligence use' ol
Section 16 is permitted by the law, since that Scocetion relates thoe powers
of the army in a restrictive way to an investigation of "any recont exXplo-
sion or any other incident endangering Lite o0

Another example iz the use the police ankes of its power under Section 10,
in which no reference is made tTo any obiective standard as to what con-
stitutes a reasonable suspiclion. Differences in interpretation of certaln
situations and differences in application of this Section are bound to
occur. This in turn may give rise Lo complaints that sepnrate standards
of treatment arc used with cach sector of the populatlon.

Recognising the grave problenms with wiich the gccurity forces are fnced
in Northern Ircland, and taking into account their difficultics in coplng
with potentially violent situations, I nonetheless feel that safeguards
against indiscriminatce use of their powoers should be considered 1in any
forthcoming legislative proposals.

A. T recommend that, after an arrest undcer “oction 10 or 11 is made, the
arrested person should be allowed prompt mccess to A solicitor of his
own cholceta

I recommend further the cotablishment of = complaints-machinery to
l1ook into all complaints made against the police and the arnmy. The
investigations now mnde under Seetion 1% of the Police Act (Northern
Ireland) 1970 are carried out by members of the police force them=
selves (although not by members of the division against which the
complaint has been nade) and do not seem to be satisiactory i the
eyes of a large part of the community. One possibllity would be the
creation of a special procedure whercby complaints are investigated
and considerced by a body whose independence of the regular security
and police forces is ensured and which should report to the DPP, the
Home Secretary and the complainant. This system would be similar
to one now used 1in the Netherlands. )

1T I was told by some of our contacts that a considernble degree of perversity
of verdicts in jury trials in Northern Treland had in no way been sub-
stantiatced or shown to be greater than what may be normal tor any piver
jury system. On the other hand, I also heard it sald that the institution
of single-judge trials has, in fact, remedied thc sugspected bias in pre-
Diplock jury decisions. Tn the Llight of such conflicting opinions, 1t
seems regrettable that the Diplock courts, which in their structurc and
procedure have many features uncommon to normal astandards of justice,

were introduced without thorough previous research. I fcel that the
suspension of the oxternal safepuard provided by the presence of a jury
creates the risk that judges may become sccustomed to the stercotyped
stories defendants bring forward. It can under such circumstances become
4ifficult to discern what is a [fabricated defence and what constitutes

an authentic plea of innocence. several of the procedural alterations
made under the emergency legislation, such as the shifting of the burden
of proof and the ~dmissability of hearsay cvidence, may represent major
deviations from common law, although analogous repulations can be found

in continental penal law. As repards the admissability of statements and
confessions, however, I feel that, in doction 6, Paragraph 2, two standards
of rules are confused: one governing the treatment of suspected persons
and offenders according to Article 5 of the EBuropean Convention for the
Brotection of Human Rights and fundamental Freedoms; and the other
pertaining to the inadmissability of confessions other than those made
voluntarily.




A, I recommend that Article A, Paragraph 2, be chanpged to be more
restrictive with respect to what can be regarded as a voluntary
statement or confession. Specificnally, no statement or confession
should be accepted as evidence unless made in the presence of a
solicitor of the arrested person's choice. 1In any cvent, such
statements and confessions should only be admissible on the basis
of the Judge's Rules obtaining before the iuplementation of the
Diplock recommendations.

I recommend - given the deviations from normal common law procedures
in the Diplock courts - that these courts should be restructured so
as to be composed of either three judges or a judge and two lay
ABBCSE0rs. ouch an improvement may well help to restore public
confidence in the judicial system and may at the same time make the
assessing of the reliability of evidence somewhat less cumbersome.
The case for retention of the single judge in Diplock courts seems
to be only the issue of manpower, the judiciary being alyready over-
burdened in Northern Ireland. It is also argued that it would be
difficult to select lay assessors acceptable from the point of view
of impartiality, in the present circumstances.

However, my impression from discussions with members of tiie legal
profession was that these difficulties are surmountable. The
feeling of some solicitors was that there were numerous barristers
(and possibly even solicitors) who could in the emergency situation
serve as judges. They could serve as temporary judges, a precedent
for which would be that of the National Insurance Tribunals. In the
case of lay assessors, it was felt that Justices of the Peace were
"reasonably representative’ of the population (in view of the fact
that Northern Ireland is such a small community). A precedent for

lay assessors in the domestic system would be found in the juvenile
courts, where three JP's act in this capacity, one trained in law.-
This system is not an uncommon one on the Continent.

Internment without trial has been possible and has in fact been introduced
several times in Northern Ireland under the Special Powers Act. Each

time 1t has been received with hostility by parts of the Northern Ireland
community,

Detention, as introduced in 1972, differs in some respects from the
former procedures. The grounds for issuing detention orders are somewhat
more tightly drawn and there are provisions for a quasi-judicial review
of each case., Nevertheless, it is blatantly clear that the procedure
does not meet the minimum requirements of Article 6 of the European
Convention. The measure is an essentially exccutive one. This can be
1llustrated by the nature of the review hearing, in which the only point
under consideration is not the behaviour of the detainee but whether or
not his continued detention is necessary for the protection of the public.
Here the Commissioner must depend heavily on the opinion of the security
forces. Since the whole question is directly connected with the general
situation in Northern Ireland, it might be arpued that the answer is of
a political rather than of a judicial nature. Another argument to
establish the executive nature of detention is that the oecretary of
State 1is entitled at any time to order the release of any person held
either under an Interim Custody Order or a Detention Order. Since no
grounds are spccified for this power, this provision again links
detention with the general political situation in Northern Ireland.




The role of the Commissioner can in theory be said to counterhalance the
power of the Fxecutive, 1 am, howcver, not convinced that, under the
present procedures, this counterbalance is actually achicved. In normal
circumstances, the reliability of witnesses is assessed 1n open court

by cross-examination. The Commissioner hears evidence 1n calera and then
has to rely solely on hils own ~ssessnent of the reliability of the sourco,.
Since the source is usually an officer of the security forces, who states

what an informer, whose identity (for security rcasons) cannot bo revealed,

has told him, the Commissioner SCems to have no other choice than to rely
~n the statements of the security lorces.

from a judicial point of view, this situstion is highly unsatisfinctory,
since the defendant cannot delend himself apainst charpges, the cvidence
for which is given not in his O his counsel s presence but is only
summarised by the Commissioner, who himself is restricted by security
considerationsa

T+ is unsatisfactory, too, in that the necessarly vagueness inherent in
such procecedings impedes the normal ijudicial control over police and army
ns concerns the manner in which they gather evidence. Since the Judge's
Rules do not apply and the Commissioner largely deccides his own rules

of procedure, therc seems to be no way to correct this vital point.

It might well be arpued that the role of the judiciary is so restricted
by the question of sccurity that by and large thig aspect of the
procedures is contrary to the rule of law. Although I found no cvidence
that, given thc limitations described, the Commigsioners lowered thelr
standards of justice, the whole detention procedurec 18 1n contradiction
to normal standards, even in abnormal situations,

Ty addition to these baslc points, T found it said that detention engenders
so much distrust and hostility in large parts of the population that, in

the long run, this in itself would render it counterproductive.

Furthermorc, the conditions under which detainees are held in the Maze
Prison must be taken into account. In my opinion, they fall in many
respects to reach the jevel established by the UN Standard Minimum Rules
far the Treatment of Offenders or the recommcndations on the same sub ject
adopted by the Committec ot Ministers of the Council of Lurope in 1975,

A. T therefore recommend the abolition aof detention without trialse.
This might be accomplishced by the DPP screening the evidence avallable
an each detainece and brirging to court thase serious cases which the
Crown is able to prosecute. The courts should certainly, when 1t
comes to a verdict and sentence, take into account the time spent

in detention. All other detaineecs should be releasced.

Should this recommendation not be immediately possible, 1 recommend
as a short term minimum improvement that, in view of the serious
1imitations which defendants face 1n their defence at the Commission
hearing, and given the present situation in which the judiciary is
the only guarantor of justice and civil liberties, the number of
Commissioners hearing each case should be expanded to three; and
that conditions at the Maze Prison should be improved as s00n as
possible to ensure that they at lenst comply with the Standard
Mipnimum Rules for the Treatment of Prisoners. TImmediate measures
should be taken to alleviate the overcrowding, to restore the right
to privacy to some cxtent, to provide for work and study facilities,
and to separate the young from the adult detainees: conditions which
prevailed at the Prison before the recent disturbances.

i
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THE EUROPEAN CONVENTION

wWhile a detailed examinntion of the implicetions, in the light of the Buropoan
Convention, of the emergency legisliation now in force in Northern Jreland

is outside the scope of my bricf, and has been done clsewhere, 1t would b
impossible in the context of this roport not to make refercnce to the legal
obligations binding upon the British Government under the Conventlon. Article
15 qgives any High Contracting Party the right "in time of war or other public
emergency threatening the life of the nation" to derogate from its obligations
"to the extent strictly required by the oxigencies of the situation', There
are: thus At least two important qualifications attached to this right (apart
from those laid dowi. in Article 15, Paragraph 2), although member governments
arc only required to "keep the Secretary General of the Councll of EBEurope
fully informed of the mensures which (they have) taken and the reasons thercfor®.

Tt 1s my opinion that, in the abscnce of specific criteria built into the
Convention to define what constitutes a "public emcrgency threataning the life

of the nation" and "the oxtent strictly required by tho exigencies" of any

giver: situation, there is a strong case for arguing that the conscquences of

the introduction of cmergency logislation in Northern Ireland do go, with respect
to some of the aspocts mentioned above, boyond the exigencies of the situation.

While the several cases brought againest the British Governmont alleging
violations of tho Convention arce pending in Strasbourg, I am not in a positlon
to deal with the complex problems involved. But I can express my doubt as to
whether or not a Government should be able to derogate from its obligations
according to Article 15 in an overall statement. It may well be that cach and
every measure infringing the Convention should be separately justified.

We should also be aware, as was considercd in the Lawless Case (2. Yearbook,
P.340) that it is in times of disturbance and danger, which may well have
their source in political tension, that the guarantces of the Convention may
assume thelr greatest importance.




CONCLUSTON

I conclusion, my recommendations are the following

1. After an arrest under Section 10 or 11 of the Emergency Provisions
Act is made, the arrested person should be allowed prompt access to
a solicitor of his own choice (T, Ao, P above ).

A complaints-machinery should be established to look into all
complaints made against the police and the armys A special procedure
should be set up whereby complaints arce investigated a

by a body whose independence of the regular security and police forces
i ensured and which should report to the DPP, the Home Secretary and
the complainant (I, B, P.l above),

Article 6, Paragraph 2, of the bmergency Provisions Act should be
changed with respect to what can be regarded as a voluntary statement
or confession; no statement or confession should be accepted as
evidence unless made in the presence ol a solicitor of the arrested
person's choice. 1In any event, such statements and confessions should
only be admissible on the basis of the Judge's Rules cbtalning before
the implementation of the Diplock recommendations (1T, A., PaD above) .

The Diplock courts should be restructured so as to be composed of
cither three judges or a judge and two lay asgsessors (IL, B.y PoD above) .

Detention without trial should be abolished (III, A., P.6 above) .

Conditions at the Maze Prison should be brought in line with the UN
Standard Minimum Rules (IIT, B., P.6 above),




short commentary on the Gardiner Rej

The pgeneral tendency of the Gardiner Reporl can be welconed as an honest
offort to strike a fair bualance between the maintensnce of civil liberties
and human rights on the one hand and the legltimate poOwers of the State on
the other hand to infrinpge on those liberties and rights in the violent
and tragic situation in Worthern lrelsnd,

Tn my submission to the Gardiner Comriittee 1 stated that prison conditions,
especially at the Maze Prison, are well below the minimum requirements of
the U.N. Standard Minimum Rules for the Treatment of Offenders and the
recommendatisneaon the same subiect adopted by the Committee of Ministers
of the Council of Eurepe in Resolution (77)%, The members of the Gardiner
Committee were appalled at certain aspects of the prison situation (p. 33).
The criticiem implied is worthy of a democratic government, Prison
conditions should be amended without delay.

T note with satisfaction that the Report accepts the recommendation to

set up - in view of the large powers of the security lorces - an indepenacnt
machinery to deal with complaints against the olice. No doubt such
procedures should be extended to deal with complaints against the Army as
well., It is a pity, however, that the corroborant recommendation - to

allow the arrested person prompt acess to a solicitor of his own choice -

is not adopted by the Gardiuner Commitiee.

Our suggestion to strengthen the Diplock Courts by composing them either
of three judges or of one judge and two lay assessors, the Committec
does not deem feasible. Since on page #4 of the Report a strong case 1s

made against the single Commissioner in the detention procedure, the case
of the Diplock judge may well be rcconsidered,

The recommendations on Detention are rather timid. It iz said that for
various reasons detention cannot remain a long-term policy but that in

the short-term it may be an effective means of containing violence (p. 43).
Since detention without trial has now becn in operation 1n Northern
Ireland for nearly tour years, the distinction between short term and
lonp term is obviously of crucial importance. The Report states that a
solution to the problems of Northern Ireland should be worked out 1in
political terms (p. 7). The security needs which lead to detention are
conditioned by the political situation. With some exaggeration one could
say that detention covers up insufficient political measures. 1t would be
a courageous and wiscc political decision to abolish detentiorn.

Amstelveen, 11th February 1975

Prof, dr A Heijder.




