
• I 

" 

. ~ 

I , 

1973 No. 2289 P. 

BErNE EN/ 

! 

J 

, 
" , 
I 

I 

' j . 

1 

, I , 

" I 

jo. 

! 

.. 
I 
I 

". : 
; 

" , 
: I 

!' ,: . 
. i . 

. i ' 
I ' 
I 

. 

1. 

. " . . 

.. ~. . 
. ;, 2. 

, , 
0.. .' 

f 

; ! 
I , , 

KEVIN BO LAND, 

P1Clintiff 

- and -

AN TAOISEACH, THE MINISTEI1 FOR FOREIGN AFFAIRS AN9 THE 
ATTORNEY GENERAL 

And added by Order of This Honourable Court, :nade the 17th 
day of Deceiber, 1973; 

AN T Al'JAISTE t.ND ~·.HNISTER FOR HEALT.-1 A:'JD SOCIAL ·/IELF.'~,I-\E, 
THE MINISTER FOR FINX'~CE J\:'.j:J .'IU:.;rSTER FOI1 T:-:E PUBLIC 
SERVICES, PiE ML'HSTER FOR i)EfENCE, THE :/~P;ISTER FOR 
LABOUR, THE \ENISTcR FOR THE GAELTlCHT, T:--;E :.HNISTER FOR 
LAt\JOS, THE :.HioJISTER FOI1 POSTS N.JL) TELEGRAFiS, T:-IE :\rr::nSTE;; 
FOl{ TRl~NSPCRT /''.1-1i) POWER; 'T-lE :.1DUSTER rv!{ nr:XJSTRY Nm 

, COM!;~ERCE, T:~E .'ilI~ISTc? FOR EDUCATION, If-IE \'irESTER FOR 
JUSTICE. T:1E :',1,INISTEi1 EOR iDCAL CO\!ERN~!~ENT g~D THE :t:I:GSTc2 
FOR AGIUCULTUEE AiD FISHEiUES, 

DE FEN C E ..- .. __ .. _------

delivered the 3rd day of January 1974 on 
behalf of the Defendants by Lia~ J. Lysaght, 
Chief state Solicitor, Dublin Castle, Dublin 2~ 

- ...... _- ------

By reason of the matters hereinafter pleaded the Defendan~ s 

.say that the proceedings herein are based on a mis-
~ - , 
construction of the Agreed Com:nunique and that they are 

misconceived and that the action herein should be di5~iS5ej 

/ , , 

, 
.The docu:-71ent entitled "Agreed Com:nunique" (and 

referred to in paragraph 5 of the Statement of Clai~ 

herein) is a state:nent issued for publication 

following a Conference held between the Irish and 

British Governments and the parties involved in the 

Northern Ireland Executive (Designate) (herein 

referred to as the "Sun~ingdale Conference n ). The 

Defel"ld:mts acknowled 'jG that paIt of the A~reed 
, 

Com:nunique reci tes and records matters agree-j upon 
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and records statements and declarations made and ' 

decisions tak~ n at the Sunningdale Conference. 

Paragraph 5 of the Agreed Com8uniqu~ (referred to 

in paragraph 8 of the statement of Claim herein) , 

does not set forth the ter~s of any agreement made 

between the British and Irish Govern:nents. The 

said paragraph recites and records separate 

.deciarations made by the Irish Govern:nent and by , 

the British Government at the Sunningdale Conference. 

(iii) Neither paragraph 5 nor any other part of the Agreed 
, " 

Communique recited or recorded any agree~ent 

bet~een t~e Britis~ and Irish Governments which 
} .. .. , .. 

(a) acknowledged that a portion of Ireland therein 

described as "Northern Ireland H is part of the 
" 

United Kingdom; (b) acknowledged or stated that 

the ~ortion of Ireland therein de~cribed as 
,. 
... ~. 

-,. : 

HNo~thern Ireland" cannot be reintegrated into the 
. ' , 

national territory until or unless a majorit'l of 

the . ~people of an area described as "Northern 

Ireland" indicate a wish to beco~e part of a 

united Ireland; (c) purported to deprive the 

Irish people as a whole of the right to national 

'~ . 
" 

self-determination or to determine the status and 
, " 

territorial sovereignty of the Irish nation; (d) 

purported to limit the national territory of the 

. Irish nation to a portion of the island of Ireland; 

(e) prejudiced the right of the Parliament or 

Government established by the Constitution to 

exercise jurisdiction over the whole of the national 

territory; (f) purported 'to impose British 

nationality or citizenship on a section of the 

Irish people residing in an arei described as 

r.Northern Ireland ii Who are now and were at any 

materi a 1 ti me c i ti zens of Ire land i (g) prec Iud ed 
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exerci s ing ju ris~iction ove r the whole i sland o f 

Ireland,: as alleged in p a r ag r aph 8 of th e Stat e~e n t 

of Clai ;)1 o r at all • 

I, (i v) 
, 

The Defendants acknowledge that the Agr eed Communi que 
i ' 
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records the fact that it was agreed that a formal 

agree~ent would be enfered into between the British 

anct Irish Govern~ents. n1e Defendants further 
,', 

ac know ledge that the I\gre ec:I Com~u ni que rec orded an 

agree~ent to incorporate in , the prop~sed for~al 

agreement the Declarations referred to in paragra~h 5 

of th'e Agreed Com~unique. There Vias no agreer:.ent 
'. 

, 

recorded to · the effect set out in paragraph 8 of the 
, 

statement cf Claim' ~nd' the Agreed Communique does not 
, 

provide that such an ~greement If,li 1J. be incorporated i~ 

I 
~' ·1 , . 

' the proposed for~al agreement. 

The Defendants aCknowledg~: that the "Agreed Cor:.munique" I 

recorded a declaration by which the Iris~ ~3.~,:~!2=~t-fUI:"Y 1 

. ' ' 
accepted and solemnly declared that there could be no I 

change in the st atus of Northern Ire land :~nt'i I ~ ;;)a5 o~i t :1 

of the people of Northern Ireland 'desired a'change in that 

status. By making such a declaration th~ Irish Govern~ent 
• I ~ __ A 

united I,IQL9nd CQuld come about. 

The granting of the declarations, injunctions and other 

relief sought by the Plaintiff in these proceedings does' 

not form part of the administration of justice entrusted 

I 
I 

I 
I 

by the Constitution to the Courts and there i~ no juris- i 
diction in this Honourable Court to grant the relief souqh ~ 

- .I 
or a'ny part thereof. The agreement by the Irish Govern:ne n 'l 

to incorporate the said Declaration and the DeClaration o! j 

the Bri ti sh GO'le::-n ~nent (whi chi s set out in par agraph 5 0 f ! 
the Agreed Communi qu~) in a formal a9ree~ent at the fo r m,::d 

stage of the Co.nference and its agree ;~ent that such fo r :'~ J J ! 

, agreement would be registered at t he United Nation s ( 1 • ,\. 1 \0\' ,)) ( •. , , 
I 
i 
I 
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Agreed Communiqu~) is a matter for determination by the 
\ 

GoVeTl1:nent. The manner in v-Jhich tho executi ve povver of 

the state in or in connection ~ith its external relatidns 

i~ to be exercised from ti~e to time is a matter for 
( ; 

determination by the Govern~ent, subject to the provisions 

of the Constitution, and it Was not the purport or intent 

of the Constitution that ii should be subject to super~ 

vision, intervention or control by the j~dicial organ 

established under the Constitution. 

5. (i) The formal agreement referred to in : the Agreed 

Communiqu~ is to be an agreement which will inter 
', . . 

, 

~lia make provision for the establish~ent of a 
.! ~: . . . ,.. . , 

Cou nci 1 of Ire land. The Agreed Com;;;uni que contemp lates 

i 

that the establishment of such a Council will involve 

a charge on public funds. By virtue of Article 29 

' sub-p~ragraph 5( 2) of the Constitution the State ;, 

, wi il not be bound by , the proposed f.~rmal agree:nent 
.. ' , ', 

~ unless the terms of the agreement shall be aprroved 
t. , , 

by Dail Eireann. The appropriate organ of state to 
' " 

exercise supervisory control in r~lation to any such ' 
' . -: 

; , , . 
proposed agreement i~ Dail Eireann and not the Cou~ts 

estabiished by Article 34 of the Constitution. Th~ 
, ) 

Defendants subm{t accordingly that no cause of action 

is disclosed. 
, . 

(ii) Further and in the alternative, the ' pefendants say' 

·that t,he ter:ns and wording of the proposed for;'T'1al 

agree~ent have not yet been agreed upon and con­

sequently no cause of action is disclosed. 

6. The declaration of the Irish Government referred to in 
" . 

paragraph 5' of the Agreed Communique did not acknowledge 
, , , 

that a Dortion of Ireland therein described as "Northern . , 

Ireland" is part of the United Kingdom; did not purport 

, , 

nation~l self-determination and to deter~ine the status 
, 

,,' 

; , 
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purport to li~it the national territory of the I r i sh nat ior ' 

to a portion of the island of Ireland; did not orej u ~i c e 

the r i ght of the P arli a~ent and Gover n~en t es t ablished by 

the Constitut ion to exercise juri sdiction ' over the whole 

of the national territory; did not purport to i~po5e 

British , nationality and citizenship UDon a sEction of t~ e 

Irish people residing in an area descri bed as "Northern 

Ireland" who are now and were at any ~at erial ti~e citizen! 
" 

of Ireland; did not preclude the Courts set up und e r the 

Constitution from exercisihg jurisdiction over the whole 

island of, Ireland. The said declaration is not an 

infringe~ent of the territ~rial sover e ign~y of Ireland or 

repugnant to thE; provi~}.on'~ of the Consti tution. 

Neither the Defendants nor ' any of them entered into an 

agreement to matters, engage~ents or arrangements which 

wele repugnant to the Cons~itution of Ir~iand. 
,'< 
" 

By entering into a for~al ' ~g:eement as is contemplated iri 
, 

the "Agreed Co:n:-nunique" the O,efendants deny that they wou I I 
. , 

be llsurping the functions of Oireachtas E:ireann an:!/cr the 

people of Ireland; that they would be amending the 
-: . -

Constitution. They further deny that by registering an 

' agreem~nt as is contemplated in the said "Agreed 
, 

Communique" they would be actSng unconstitutionally or . . '.) , , 

usur~irig the functions of Oireachtas Eire'ann or the people 
, 

of Ireland or that such act would involve an a~er.d~ent of 

the Constitution. 
, . 

The Defendants deny that the matters referred to in 

paragraph 12 of the Statement of Claim are questions whicC~ 

should be decided only in the manner pleaded. 

JO. The Defendants deny thcJt by entering into a for:nal 

..... 
I • 

I ,r ' 

I' " 

I ' 

" 

, 
agreement pursuant to the terms of the "Agreed Com~uni qu en 

or by regi stering the said i1gree:nent or any si:ni lar 

agree:nent that they would be prejudicing or pre-empting 

the rights of the Oi r eachtas or the Irish people as 

enshrined in the Constitution of Ireland. 
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, " 

It!. The Defendants refer to paragraph 14 of the Statellent 

of Claim herein. They repeat par ag raph 1 of their 

Defence and say that , the ~atters co~plained of by 

the Plaintiff did not for~ part of an agree~ent 

between the Irish and British Govern~ents. They 

admit, however, that certain matter~ referred to in 
, 

the ~Agreed Communique" will be included as part of 

a formal agreement t~ be entered into b~tween the 

British and Irish Governl1ents as set out in the 
, , 

said ?Agreed Co~munique" and that such formal 
, 

agree.1ient will be registered at the .United Nations. 

The Defendants deny that the implementation of the .. . . ,. 
. , 

matters recited in the IIAgreed Comllunique ll would 
, 

invo lve doing irreparable or any da:!1age to the ,rights 
, 

of Oireachtas Eireann or the people of Ireland. 
, 

12. The Plaintiff is not enti tled to the relief c lai~ed , 

or any part thereof. 
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JOHN BLAYNeY B. L. 

RODERICK J. otnANLON S~C. 

KEVIN LISTON s.C • 
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