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B Il: THE CURRENT CONSTITUTIONAL FRAXEWORK 

I attach for your 'consideration a dra.ft. of the First Day Brief J3 11 

on tbe curr~nt constitutional fr~rk. There is a slight overla~ 

between this and Kiss Owens· draft brief on the leqislati l"e process 

(circulated under cover of her note of 2S Kcty), but this 1s largely 

unavoidable qiven the relation between the two subjects. (1 should 

be qrateful if K185: OWens 'WOUld CJi ve IIU.'" the reference number 'for 

her brief, &i.nce this one refers to it.) 
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Introduction 

1. The centra.l ele.ent in t.he current constitutional fra;nework is Northern Ireland"s position ~ithin the United Kingdom. statutory provi.sion exists foe the wi.shes ol the Northern Ireland electorate on th1..s fundament.al question to be tested a.t intervals of not less than ten years in a -border poll-, and succes;;ive Governgents have aade ~t clear ~t those wishes - whether to remain part of t:he O!: or to ce.a.ae so to be - Vill be respecte.d. (It would be possible to hold a -border poll- thi& year (the last .. one took place in 1973) but since 'the result could not be l.n doubt • . the Secretary of State decided last year tba.t the disadvantaqe$ 
\ 

Vould probably out~iCJh. the benefits.) 

2. Within t.ht. CODt.ext, the constitutional arranqelllents have three Jllain features; the cOI1tinuinq systen .of di¥'eCt: rule, under which i the Secretary of St~te is responsible for ne~rly all aspects of CjOverrnDent in !Iorthern Ireland, the Assembly, elected last October, Whicb under the teras of' the Northern :Ireland Act 1982 has both scr~tlnl~ing functions and the task of propos1Dq' bow a devolved administration cou1~ be fonaed; and the local qovernlllEnt syst.ea. 

Direct. ·rule 

3. The ballic structure of CJovernaent in the Province Is la1.d d<Nn iJl the ~1:'t:hern Ireland Constitution Act 1973. 'l"bis Act (under which the 1973-74 Assellb1y and the short~live.d pover-sharinq Executb·c were set up) de£in.es three cateC]Orle.& of -matters-: 

excepted, which are penaanently outsl4e t:he 
competence of ~ devolved Assembly (e<J tcaes. 
election., speci.al powers for dea.linq wi.th 
terror .isa) i 

(1U reserved. which after de.volution woald also 
remain the responsi.bility of Parliament at 
Westainster, although (unlike excepted ~tte~s) 
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responsibility for them could be trcuw~err< .. -d 
to a devolved a~inistration .1n due COurse 
leg l11V and order )Qat.tees, firearms, civil 

defence) 0 

(ii1) transferred, Vhich are the responsih1l1ty of 
the Northern Y.re1and departments dOd are 
avaiLable for devolution to the Asse.bly 
(eq publIc. transport, industrial deve1opl1le.nt. 
8griculturel. 

4. Fol101oting the fall Of the Executive .in May 1974, the Northern 
I~elaDd Act 1974 VAS passed ~o .ake better teaporary prov.1sion for 
the qovertUlKmt of the Province by direct rule. Under the a .rr411ge ­
.sent. set: out i .n the Act - vh.1ch are st ill ,in force, ~nd must be 
extended annually by Parli4Jllent - the Northern Ireland departlllents 
e~ercise thelrfunctiOQ$ in respect of transfe~ matters subject 
to tbe direct.lon and. control of the Secretary of State. As an 
a~inistrative arrangeaent during direct rule, tbe Secretary of 
State bas deleqated .reapons.1bil.Uy for t:he de~ts · to his junior 
Ministers. BoWenr,although as a result theSe tend to be perce.i.ved 
as tbe K1nuters for Econoaic Developae.nt, Education, etc. 1n 

. constitutional LeUL~tbe Secretary of .State alaae controls and 15 
responsible for all the departaents. Apart f:n. certa.in except·ed 
Jaatters vhlch f:al.l to other OX departJDents (eg ta.xes r defence). 
the qovernment of Northern Ireland since 197~ has therefore rested 
..molly w.1tb the Secretary of State. 

5. Although l.~l.liS.tion · for .Northern Ire:land -J' of cour .. e hoe 
passed by 811.1, the &hortaqe of parliatnentary t1JIe makes separate 
8il1s for Northern Iruland. larqel} impractical. Since the Province, 
as a result ~ it.s history 4lld particular neelisr can often benefit 
frOll. 1~i6latlo;n which d1.ffers in IODIDe respects fX'Olll that. requ.1red 
in the rest. of the tIP;:, the 1974 Act provides that durinq direct 
:rule primary leqislation which the Assembly had been co.:npetent to 
enact could be aade at Westminster by Order in Council subject ' to 
the affi~tive procedure. Orders in Council are thus the oorlllal 

. methad of leqislating for Northern Ireland in all t:ransferred (anrl 
some reserved}matters. (There are occas~onal exceFt1oT~~for 

ror- -. "-"'D C:-I.' : !o.~ ' I ~ 
I\~J i .~ . ~ -
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technical reasons ~e Acts coverinq tr~nsfcrred aatt~rs extend 

throughout ~e UK. while some applying to GB provide for an eJCac th 

correspondinq Order in Council to be made for IIorthel"n Ircl.anc. by 

negative .resolution.) Although technically subordinate leg1 !; lati0~ 

at tIlestainster, Order. In Council have the full foxce and e.ffect 

of pri~ry legislation as the equivalent of, and successors to, Ac~s 

of the old Northenl Ireland Parliament and meaSUres of the Asse;;;tly_ 

f). "'~ Orders in Cowlcil procedure has often been crit1.cized as 

inadequate for the enactment of complex and soaet~s controvcrsilll 

legislati.on, and AS a. sytllptc* of the r~tene&s of direct X1lle • .­
,Once laid. a dre(t. Order in, Council is 1ncapable of amendment: it 

can only be approved or 'rejected. OVer the years Cl number of 

taprovements have .been Dade to increase the opportunity for consul -

tation - thus. draft Orders are now normally published as ·Proposills" 

some tiiRe before U\ey are forma.lly laid, and any acceptable re pl:e­

sentat100.s fro- interested parties can be incorporated before the 
duft: rea«;:hes ' Parl1aJaeDt. FollOWing the 1982 Act. the net.' Assel!lbly 

has an important. scrutilllxinq role in relation to affi..l:aative 

resolution Order. in Counc;i:l .in the t.ra.n$ferred fi.eld «see paral0, 

~low) • 
( 

7. Propo&als for: draCt Orders in cauncj..l are sc:aetimes coflsidered 

at West.Btinster by tlle NOrthern Ireland committ.ee, wh1.ch however h.,s 

no power to take a vote on any 1.ssue of substance. (Brief 

on the 1eqi&lative process discusses the HI CoIIla1ttee"s .role further.' 

Subject.s for the Cotaaittee are qeneral1y a.greed between Northern 

1reland Members and the Secretary of State. While there is no 

Select. Comrlittee on Northern :rreland, ' the re.ait of the exlstinq 

Select C~ttees extends to the Province and· one recently considerec 

the effectiveness of investment incentives the~ (Select ~ittee 

;.. on tra.de and Indu$try, Seventh Report). 

The Assewly 

8. In the lr.982 White Paper '"NorUlern Irela.nd, .A Fr~rk for 

Oevolut1.on- the G()\re~t accepted that: direct rule - for all it$ 

virtues - vas an unsa~l&factory long-t~rm arranqment for the Provin~e, 

and set. ()Ut: proposals to enable the peop.1e of Northern Ireland t.o 

- rrr--rD RES1 ,~.~j~. 
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resuJlC greater res ponsibility over the:i r O'tffi affairs_ 'l'hc ~.o;r-t:'er:1 

Ireland Act 1982 provided that a new Assembly should have the rcsp0~ ­

sibllit)- of putting fOrwArd to t.hc Secretary of State proposa ls 

for devolution - either full devolution as in 1914. or p.lrtial 

devolu~lon, le coverlnq 8~e but not all of the matters within 

the responsibi.lities of the Northern IrelAnd departments. The Act 

also provided that pending devolution the Asseably would ha ve 

important e;crutin.1.sing, deliberathte an~ consultative function.s 

in the transferred field, and in furtherance of this role rCCIuired 

it to establish COIDIIIit:tees correspo...dinq to the Northern IreldDd 

dcpa rtlIteD ts • 

9 .' The 1982 ACt does not specify how a devol~ Northern Irciand 

ad~lnistrat~on should be forhed: it is up to ' the parties in the 
. . 

Assembly to reach 89I:eeJaent OD this central question. There a re 

however two (alternative) test:s which must be llet before the Asse&t>ly 

can subrni~ devolut:.1.on proposals to the Secretary of State: either -

such proposals must be supported by 1Q' of_ As~ly I:l.eJIIbers or. i,f 

they are 6upPqrted by IS ~jority but less t.h4nlO\. the Secretary 

of State IlUSt be satJ.&fied that the sllbstance Qf the proposals is · 

likely to c~ "~5prc.ad acceptance throughout ~ COIIIDunity. 

The Secretary of State will lay before Par l1ameDt proposals which 

aeet one of ~ criteria. and the.se can then))e implemented by 

Order In Council subject to the affiDlWltive procechrre. In addition, 

each House of Parliuent, lDust indicate t.hat in ~ts opinion the 

. proposals are 11kely to command Videspread acceptance. Once t.hi$ 

approval is gi.ven the Assembly viII again have the paver to leq15-

late by Measure on t.he mat:ter$ conCerned, and tbere vI 11 again ·be - . 

polltical · Beads of Dep.arbte.nt$ responsible to the Assembly. These 

would f01:1l an Executive uhder full devolutlon, -.M might do so unCe!' 

pa.rtial devolution. Vnder partial devolution the dire<:t rule ar.t-a::>ge-

1._ - ments - and the Asseably's scrutinizing role - vill continue in 

respect of each noo.-!ievob,ed department. For practical r .eason s the 

powers exercised by the Departaent of Finance and Personnel will 

only be ~volved ~der full devolution. 

lO. 'l1le As~ly elected last October .has yet to put forvard any 

propos~ls for devo~utlon. but 1~ ba5 exercised it$ ~crutin12in9 and , 
consultative functions with v1gour. These functions are d esigned 
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to ·enable the Asseehly, pend1n<J devolut.ion, to provide d .n in:port..:-...'~ addi t .1on to the direct. rule syst:.e.a - a loc41 fo.rua i..n which the views of elected representatives can be expressed. fonruta.ted and presented to Govenuae.nt.. As veIl as monitoring (through it.s . ~ittees) how Ministers exercise their depart.ental responsibil i ti ~ ~ , 
. . the Ass~ly cons~der. Proposals for affireative resolution O~ders in Council on transfe-rred aatters. and the Secretary of Stat.e lays its reports on such P'roposal$ be.frue ParlillJaellt. :In. respect of subordinate legi.lat1on the Assembly is also. ~ general, 1nvLted to comment on drafts of statutory rules . before they are made. (See also on the Assembly briefs C II~ (poHtical aspects) and- .,. •• Unvol vement in leqif>lative process).) 

Local government 

11. The Province's local CJO~rnment systcbl. coa1prises 26 district councils elected every four years by proportional· representation. (The next. election is due .in 19B5). file councu..s take declslonl> on a ·$t.raiqht majority basl~ bUt haVe ~y li.m..i.tcd ~rs leg cleansing, recreat.1on~ .ark-eta' ,since m Northern Ireland DOS~ of the functions discharged by re<Ji.Onal authorities in Great ·8rit.a.in are the respon­sibility of stonaont depar~nts. The local councils have a repreSentative role 1n · nom1nat.·t.ng members t:o executive ilgenc1.es (eg t.he A;ea BOards' and a consul tat..ivc role in. ~. plann.tng matters. 
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