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SECRET • PERSONAL . , , 

FOtei,1I aad Conunoawealtlt Office 

Sir Robert Aa6rew ~CB 
Northern Ireland Office 

NORTHERN lRELANDt NEXT STEPS 

London SWlA lAR 

11 August 1986 

{ I'US! ,5b '} 
I 

12 AUGI986 . , 
: N , t.~, 4(J~ON' 
........ -......_-...... _---

1. Many thanks tor your letter of 7 August enclosing 
Lord Lowry'. letter to you of 4 August, which 1 was extremely 
interested to see. 

2. It is depreElsing that LOrd LOlo'ry seems to bave set his 
face as fi..rally against three-Jnafl courts. as. at an earlier stage 
in tM game (and l it ~eems to Ale, much more unde~standably) he 
did aga1nst .ixed or joint court.. What I find particularly 
disappointing about hu letter ie his failure to aclmovledge 
any of tho backgrQund hi9~ory on the Irish side. In referring 
to the' Iriah Government '$ press~re for three-~n courts as 
-6 point which bas recently been their so1e court concern-, 
be. &ee1lUi to overlook the fact thAt: the need t.o make SOIM vi .. ibl~ 
cbange in the Northern 1 re. 1 and cow: ts ha& been cl central element 
in the Irish case since the negotiations for the Anglo-lrish 
Agre.efO$ftt began back in 198) {and of course has f i9UT6d in 
Garcett F1tzGerald's own thinking for 'rIerz' m.~ch longer). Its 
you know '* it was bec.ause of the impor'tance of this point for 
the Irish that we very reluctAntly 09n~ed to include the. 
r~£erence to the ·possibility" of mi.xed courts i.n both juriG­
diet ions in ArticLe 8 of the Agreement; «nd it 1s only because 
of the consistency vit.h which lIffl have made it cl~ar t.o them 
that V6 retll4in opposed to this po$t; ibil ity (not least because 
of Lord Lowry'~ own views on the subject) that the Irish have 
been brought to lower their sight .. and press us instead for 
three-man court .. in ~ich all three judges would be from tM 
Northern Irela.nd judiciary_ 

3. Lord Lovry's letter- 0150 overlooks t~ refe,rencee; in the 
15 November Hillshorough (;OMn\uniq~ to th$ understanding betwee.n 
the two governments that the !ntergove~ntnl Conference 
6hou~d give 6arly consideration to ·Mea.or~s which would give 
aubstant ie.1 expression to the aim of underlining th~ ilnportance 
of public confidence in the adtt'tinistration of j\uktice-. 1 
thi_nk. you will agree that the lrifih made it Quite clear at the 
t i.me that in agreeing to that ro~nulat ion they were lOOk.ing 
for changes in tbe composition of the courts, and that tnis 
vas the •• &ential piece of ·bac~ground· against which the 
cocmnun ique vent on to record the T ~o i$e.aeh' s inte.nt ion to accede 
~o the £urope~ Convention on the Suppression of Terrori6~. 
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... Ag8inst this negotiating back£l.rOuM, the implication i.n 
Lord Lowry's letter that the lcieh Government'S difficulties 
over extraditi~n legislation in the absenoe of a Briti.h ~ve 
on courts are contrived ringlS la bit hollQW. He also lQ41cea 
rather _ a.\e.al of what has been written aoout three-man C()Urt5 

in the pre.e. Given the history, jt is hardly su~pri6ing thAt 
well inforned journa118t& ahbu~d be speculating about the 
introduction of three-man courts as ft possible British response 
to Irish pressure for ftlea.ure.s which will demof)st.rate to the. 
natu,nali&t communit:y that the A9~eesnent i. bringing thett 
tan9ib~ bE-..n.efits. Of coun;e it if> regn,ttable that journalistA 
should do thie in a way which is celculated to raise unionist 
hackles I but the Agreement was after all intended inter alia 
to redress the baLance in Northern Ireland where it w.& perceived 
as being tipped too far against the minority. 

5. The fact of ~he matter is that# rightly or wrongly (and 
it is difficult to argu~ that they are wholly in the wrong) 
the Irish see \15 as owing t~ (ll.nd the SDLP) somethtng in the 
general area of the ~ini$tratioD of JUBtice; and t:he Taois~4ch 
genuinely believes that. in the ah~ence of such a move, it viIl 
be very difficult for h~ to ~t the necessary 1~9i.sl.ation on 
t~ European C·onvent.ion t.hr~n,)9h the Dail. I \lras interested to 
eee that all this caRte out very cl~ax:l:r in hi$ conversatiOtl ~ith 
the Sa~e~Ary of State for Northern Ireland in Dublin on , August. 
The 1'aoi&&ach also believes that, 'Without some ax it ish RK>¥e Oft 

the courts. nat1.onalist disillusionment with the Agreement .ill 
gather damaging mOmentum. Althougtl this latter propc>sit ion A!ay 
be ~re que$tionab1e, I think we wou~d both agree that it is not 
a wholly unreasonable vi&v. 

6. No doubt you made these points to Lord Lowry in your con­
versation with him. but the more persistently they can be hrough.t 
home to h1Jn the better. The Prime MinisteI has. ~us we kno.." 
made it clear to the Taoiseach that she is not prepared to ~ke 
changes in the courts in Northern Jrel~ which do not have the 
backing of the Northern lreland judiciary. Lord Lowry·s letter 
seems designed to m8ke it equally clear that the judiciary are 
not prepared to cont~late any changeA in the cou~ts whieh could 
be presented as intended to .me~t natiorullist concerns. Despite 
the hopes expressed by Hr lCin9 in one of ha recent eonversat ions 
with S.1.r Goffrey Howe at which we were both preaent that Lord 
Lovz:y l8i·9ht come up with fiOJne helpful ideas. there i.s not a 
single constructive ~uggestion in his letter - despite his 
profession that he is 6trying to ~lp~ not hinderar 1$ it t~o 
~uch to hope that. if ~he political and negotiating backgroUhd 
to the problero were exp18ined to hun again, he might be ready to 
turn biG mind to pOssible ways of going some way at least to meet 
Irish concerns? 

7. I shall, as you SU998et, ~ diecussing this vith Tony Brennan 
at 1unch; meanwbile 1 thought you might find it useful to have 
my ~iate reactions. 
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7. Copies of this 1ette~ go to ~ony 8rennan And also to 
Robert ArMstrong and Christopher ~llaby. 

" D S (-OOOA11 

cc:- It. J E Brennan Esq CB (NIO) 
Sir It Armstrong GCE CVO (Cabine.t Office) 
C L C Kallaby Esq CHG (Ci'binet Office) 
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Hc..V1.1g regard 1.;.0 o.:Jr t~lk l..'lst Hond.iy, 1 am c-once~nec lest, 
despi te triQ 'i~~'S ot ~h~ Lord Cha.[Jc~llor <l:id the Law Offic~rs ar:,-j 
~he viSOCOU5 attitude of cbe Secre~~ry of Stdte at the ln~~c-
go, .. tt.::nrcenta 1 C~:mfert'nce in }t..;.y {of .... 'hie:. hl~ was good ~no\":'g!1 :;0 tell 
nt~} ~ officials might still t;-e prE"p..=t.red to frlti!.rt~in tb~ .::..dea of· 
3-:iudg~ Diploe);; courts. 

I shdll no~ rehearse ar9UD~ncs wlt~ which you are !a~iliar~ 
s~e t.h~ Ci-plne\(, Rt:pol!:t. paragraph 39 1 Gardir.e:r: Report paraS.£..'lph$ )0-
33. BaKer r~t:port. paragr<iphs 109-1.21 iJt\d o:lY O\-Jll ;)vtes ~Qne jucge ox 

t..hr€!~'" ~L.\~t'd 23rl1 :"><;lY. 197) 30d "On~ Judge Of: t .... u .. dated lSt.h ~o"~li!her, 
1983. Sio!e also the- .r.,-tc>rI1ey-General's l~tte.::- to.ne t33t:ed 31st. Cktober, 

1%3. umt.:xlning "this paragraph: 

Uaoth P,Hricl<. and. 1 an.;! in complf:-:e agretUt<:nt: 
wi ch ye-t} t-~t; there is !lO pia::.-.;: for 'lay assl?~so;-~' r · 

magistrates or a plurality of ~udses in the 
L£ i.'l 1 of ~cr,,;:ol,;led of [(:nces f anu. we , .. <?lccille 
your assurance that ~he j~dg~s. ~ho bear the 
:our~n -and he,,;: of tt,(: d,,=,y in t!ieSti.' ~6.t!:ers, 
do no~ seek any change." 

(We SL~ll do net s~ck dOy change.) 

I ,1!::::;L:.J1.": that 3-j:.ldge cot.::tS are not 1:1 r-e..;dir:j! rh.::.uq hc LKely 
to pr-o"'v"LC, 0.. the: p <!rt of i1-dtio!lal:sts, lnc~'ea5.ed confidence if', th.e 
D.l.ploCK pr:.)(:€ss, if t-h",t: is 10l.cki~g. <1.00 't!"l ~"~- "the gUt;:St~o:, 2;;:C:Jg 

affic-:it!!j lS ~hetbi:l" It might b.t: Exp~ctie:it 1:0 give tile Fi:1e Gue..!. 
Govt!rr'..!'"~nl: .;. sy;ci:.01ic politic",l 'dctOr-y en a point: ~hich has .-i'(;ent:ly 
I:>ee:'l tr_t:l: ~Qle e;)urt cor.cern. An ~f.c~cerr.er't to l!li2.ke thi.s c~r;ces~ion 
Qlly lit i 1, 1;"1 cb~ Fl-G-bability th-:.t conces!;!ons aoolJt tt.e R.!'LC. and 
D.D.R. I,OL:!:: dH.>\.lSe greeter ':-E.lctior. and 12_1 in w'1~ f~ct [~..;,~ !'!or. Pai~l.ey 

voted >.il~1. lo'iOOur for 3 jUdges in 1973. (;- :1~ first Point. is no doubt 
right bt;': ~!"-.:; second dOes not # I t:~lieve, no .. hold qo-'jd: 1;0 (:oucede 

Irish CC IJ t:f::2Z_ent: demands wO'.,J!d be SeEn as g:"Vl.ng in to Bar.!)' and Mallon 
over the tleads of the Lord Chilficellor. the Attorney-Gener.;d and th-c:: 
LC.J. 

A l'"c~; at. r~cerlt. 5,t~\terr~flt:> iT) the I'rt;!$S "Cor:.firl.\.S Lni~ re4dinq 

of t.he si t"5t.10n. The "Irish Ti;:iJ!S" of 13tll JJ?ne cor.t:aint2.d d t)lec~ 
by Cor-. Cl' C' C lery "'hich en~d tt'lu::; ~ 

dThe refor~ of t~ Diploc~ cOUrt~ in 
!{O!t!ltrn !rcl~:ld will dcninat.e tt~day~s 
~~cting ~~g~~n ~~. Scct~ ~nd Hr. ~~kes. 

, 



• "\! " -. . i " 
.)~'.vhL i. 

I '; i~ unde rst.o0d tha t the ti<J1:thex-fl Secrc-;.;.ary. 
~~r. King is not dO'F<dtic.al.ly o.:::',po:sed to t!i.e 
Iris.h argurnent for incre<i!:~ir.g t.he l'tu:ab-er of 
J~o ge5 in Diplo~k courts from one to thr2e. 
Th is reform (si<:.') is b-ceing st:rongly resi5t~d 
by the lega.l €stablishment in the t\",cth, led 
by the Lord Chi.~f Jllstic~, LOrd LOi-lry. I..,·ho has 
~he s~o~g backing of th~ Lo~d Chancellor; 
Lord H-.!I.i 1$h8m. .:'.ccording to so<irces in l..ont!on. 
the key to. ':1",i5 I?roblem lies with Mrs. l'lli!.tcbe!: 
\.:!'.'j ~ill h.av~ to. ~ persuade d that: it is in 
British inte ..... e~, ts to face d::::'<.In 'L,oc J. Hailsham." 

, ----------,._---
{u:·,yemph:a.sis.) 

I ref.:r ,) Iso t.o H';'~·y Holl;;'l; ia in "?he Observel"" of 2Qth J u ly, 5i:a:-ticq 

with t. h e he"jline "Diplock Courts to DI;' a.xed u
• and continuing; 

i!.~~j~ C'ont.:::o:v>t!'rsial Di!=tlock cuurts in 
N~rUH,:r:), Irela.nd are t.o be rep14·.::.e:d this 
a!Jturr.n by t.hree- judge CO~t5 to try cerrorist: 
et' 1. :;:.es_ 
U'I'hi! new caUl ts. agreed i:l d retorcn paCkAf}e 

by British 3~d Irish 9cverp~ent Officials, 
~ill repl&ce the present sys~@m in w~ich d 
J· .. dge si t:.s. alQ~ .. ithout q. Jury. 'rho!! n~s 
cO-:l'les i (\ L.."1e .. 'ake of ~hc call <ipse 1 a.s t \J.e~lt 

of ttte lilti:!st hLlJ:P.i:L:grass ::rial." 

After listing other propv.sed c~;'\g~s, t~e art i..cle contin\Jed~' 

"rhe news of the reform package, \.lhich will 
p.lease the Cdt,holic corr.::nuni ty ~nd a0ger 
9r otes~a~ts. comes at a t.ime ~hen officiats· 
in LcndD:\ df)d ~'.Jbl in .. Ht::! trying 'to n:pair 
t:::'e d",m3g-e do,,· .. e t.o ~he Anglo-Iris:, agreeltl.ent 
c.y the d2;:~sion ;;c ,lUOW orc.nge IDclrches t.o 
p'a.:;;:,; through --C2.-..:b01ic areas 0.( Porl:.ll.dt.......,n l.!lst 
.... t:<o.'kenc ... 

t\nd CO:-. Ol O·C!.;:r-y \,!!"ote in the Irish Ticr:BS last Friday (:st .~uguStJ: 

nT h", prosp-f:":--: et ;in • aut~'Ur. paclc:;gc' of refor!!!.s 

t CQ...";l the · 'Anlj 1 0-11' ish Intergove.r-ru~~(lt<tl Conference 
h.'i$ cist.:!.r:,;:ly }.!ll{Jroved sinc€ th~ I"..inister for 
F·v~'ci.;1'\ Aff.~iI'$, HL Barry, and t.il e- ~iQrthi;:!::'{) 

i H! lU,d Sec't"t tary. l'lr. ':'0;:) King. r:.et in London 
0:1 Tue::.day evenil:9. 
~~r. King. ",ha sge!.'!~d anxioLlS betcre the Jl...ily 12t.h 
:r:,~!:cbing !::ea5;Jn t.o di5lr.i~s the Significance of 
t~fj i'~'1g1o-IJ::ish A-greeu"£Ht., is 1\0\0} ~.o~e er,t..~u5iast:ic 

r.!-,dt. l. t '.>hOl.l!::l work to t:he advant:a':)~ of l.toth sic!;:';, 
.;!ccording to 50Ur'ces in London. 
u;)cspit:~ n~poyt.$ to the cO;:trary in the Brit.ish 
~l'ess" SOrue of t.be key issues bet.<ieen the ewo 
(:[werr;mt;!nt$ i.lr.e still op-en for: cor,tinued Mq­
otiaticn. Thfr's£ includ.e the Dip1ock.. 'courts, .... hieh 
,,~, p:-e$ent have Oi,ly one :;'.ldge, sittin<] without a 
~ :..:-y. Th<O! I.!"ish GOllerr,men1; has a.t"gu~d ' that. three, 

] \.)cges ... ·<)l.lld rr'",k.c tr.e CCI,.:.t.S JOOs;e ""cceptable • 
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'''l'ne 1..orJ Chan ;:;ellor, lLlnl Hdllsha.m, h.i,l.S l.~€ n 

op?O~~d to su~h aCefCLm, bu~ it was Learn~d 
ye Stf:rddY t.hat hi! is :Still ilwolvd in exch.anges 
~t.';}ut t:h~ juciciA}syste:n and t:.h~~ t.he do:n: h~s :"Ict 

?een closed Q;'\ s\.l~h .1 develop.i\;;:ot, though it lo.'::.ll 
_LwolY~ a :;-~jor concession .~m .his part." {!'ly ~ Ii<pha~;is.} 

('I'M n~$t of t.ue iut.icle d~31s wi t-hCl.l*,ches.} . 

'.:-l", ~ se rni ,o~i,lr~$ of f~c:t and fict.ion [AS l. ~l~<'!' .. e thel!\ to b~}. 
",hich Stt.c::; to be insp l n:o. by "h, .. ~r.d-ol..!tS"1 lIrl;! alarming t ,,"} Ii'.';: and 
evoke a s~long judicial re~ction of concern her~. 

1 f yo".; ,c, .re pursuir:.g political extrddicion a!) a desi.rsj C(;;1sequt:::1ce 

o f l:rel.':Inc'.s signing the European agr~ement.. you .r.':ay 0[1 ?~5t tor.lll 
e xpect. thel !! to s-e~lo; 3-judge coorts doS the "only hope" of. grtt ing the 
legisla t 1.0:1 through. ~ wO\,lld adv i se you U) q.~proach such .:iI propos.itic·o 
~>/ith very sred,t re$crve. det~rminer3 not to ".istak@ the shacow for l:h-e 
s.ut-s1:.a.n c e.. 'lou will also rl!!cal1 thot the St.lpn!me Court. IoIhf?n extraditing 
Shanr.on (accu s ed ot tlit.:L'Oering Sir Nornmfl StTC[H,lf!). rejec:"tec the aI:9\l.ment 

a.gdins~ ~x\.;[c.dit.on yJhich was PGsed On the 1 i~elihood of "unfaix- trial .... 

I know that. 'io'.). .1nd y01# colleagues i)!-~ seilrc~ing for thl:! r:i9ht 
ar. ::;'·'er ct l":O, in r:.y turn. I 3,.!!l ny:i.nq ~o help , nOt hinder. !J.~t r earnestly 
beg you n,'}! to lJe v~rnpt.ed by th-a- nusguided plan of trying ~I) pl..!t'suade 
Hini51:"'_r~ t.o ~ejec,: th~ ad:'lice abo'~t the l'l".o"'J\e-up of the cCt;l-t.S which 
h a s hc~ i'l cor:sisv~nt;ly t:endcrcd to them since 1972 . 

I "',"l con'lin:;~d tha-:: I quit.e -'l.p£ir t. .from t.h~ cogent. juc!ici"l and 
ad.'!l inistri!tiv~ cDnsicera't!.u!ls, the politic~l effect ()f in'\:z::od~cing 
3 j, .. dge s \o' C'uld be vc'ct dalllaging ir.ct!ed to the Bench and t.o c~i .rliJ'.al 

jl.:.5t.ice herc- and tt'.~r~fore· cot;ld not be res?On~ihly r;ccmrr>enoed. 

In v i ·~w of OU~ ~er i '-'1.15 and he lpf\.: I disc-ussion a[;c yOL:~ g rc:'!,( 

cOoJrtt-Sy .. ~ c 6l~, I think it o:dy right to send ftl'l l<!tter to YC'I:., but. I 
feel C:O~,tl (jc;'"I 'L 1.11-'1': you .... ill ~ake an ear:ly 0pVJrt.',J.ni~y of s ~\Q .... ing it 
to the Secrera%y Of 5ta~e. as ! would wish. 

jt~/~~ .. 

~;e~ "'--'-'7 

Su: fmb.~rt r,::dteW l<"'C .. ~., 

pe~~anent Und~r SecreLary. 
NOrthe rn I r eldnd Cffice, 
Stor::z.ant ;::,,£t le, 
t-f'l f.ast , 
3T"4 35 '1' -
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