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THE AGREEMENT "'ND THE HUSH CONS'l'lT'U1'ION: THE McGIKPSl,'Y CH..~,Ll.tNG£ 

1. 't'he McGimpsey brothelS are chellenging the compatihili.ty of the 
Angl~-lrish a9reeroent with the Irish Constituti \on ir, the Irish High 
Court. This sobrnission J the thnlst of which has been a9leed with 
the FCO .. consideu; how W~ should r-ea(!t to enguiries; ane.'! wtlelher at\O 
if SOl how ~e should seek to influence the Irish h~ndlin9 of the 
case. 

Background 

2. Dr ChI if>topbet Mc{;impsey 8nd hi s brot.h(:r Michael have now opened 
proceedings against t.he Irish Government. 1'hey have retained as 
Counsel Ml O'P'laherty .. tI~~O acted in the Sll"l91e European Act. (SEA) 
case earlier this yelSI. The case coul" be beard Quite 800n l but mc,re 
likely iD the Autumn. It would fitat COtfttt before the High Court. 
But whatever the outcome. an appeal is likely to the Supr-e-me Court, 
which would not be hear~ until the M~ Year . 

. , 

© PRONI CENTI3/82A 



• 

© PRONI CENT/3/82 

• ~. We have now been 91ven# hy HI Lillis. the openin9 ~ocuMents frOgl 

the McGimpseys. They 6u9gest th6l the chief arguments will revolve 

around two issues. t'be first is whj;.tb~ .LM.ti.t.le~_~ 2 ,(bLof ~ 

log r eeJll..e.!\t._U_._ ~pat i b lfL tf it h Ar t 1 t lu .. _un<' l.-OI .. _.truL_lti~l! 
CQnslitu..t..iQll .... The relevant texts ale attached. Such e challenge 

wouid test the affi.rmation in the Agreement that change in the 

st(Jtus of );ortt"kern Ireland would only C()~ about with the consent of 

II majority against the (somewhat obscurely eX{lr.sse~) claim in the 

Irish Constitution to sc)Vereignty over Northern Iu~land. 

... The second issue will ~ the- same 4H> that in the case against 

the Sinsle E"ulopean Act I namely the ~.tit~~_o.LibfL.l.IijLb 

(love UU!\f:I'1 LJ:!Y_._~r.e..a..t.Y.. t ,g .. Ui.s.l.(j.~1._. i.U __ f.J eedorn of ~iM .. _lrL.uullQ1} 
1:e..l.itt.i2.M~ TtH? documents p~ssed to vs &.lso SU9gest that McGimpseys 

will argue that t.he A9re~nt is unconstitutional because it .. 
endOIse~ ~ire~t rule in Northero treland# which i~ alleged to be 

undemocratic. 

5. The compatibility of the ~gr~ement with the Const.itution was 

considered during t .he r..egotiatiorlS. l'hf~ 11 ish Go¥et'n~nt then 

assured uS' that their best le~al aovic~ indicated that the- proposed 
a9 , eement was constitutional. ~owever# the ~tter was one of very 
careful wording (such that a change from "would"' to ·could- in 

"ltj('h~ 1 (a) of tbe Agreement. might (ender it unconstitutional). 

Kr ~~lly. Secretaq.· toO the Irish Government. also considered that (\ 

Court woulc5 rule very swiftly in favour of t.he 1\greement. Art.icle 

2 (b) stetes -there is no derogation (rOM 'the sovereignty of either 
the UX Gover~nt or the Iri~h Cove~nment# and each retains 
responsibility for the decisions and .d~ini$tration of government in 
its own jutls~iction·. 

Analysis 

6 . Partly bec.use the grounds of challenoe .ay be different ftom 
when the aatter was considered in 19a~, it is difficult to be so 
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r tegorical about: the outcome now, an~ the Irish Gove[nment an~ 

cuncerned - not least followitl9 their defeat in the SEA case, wh€' lt~ 

the majorit.y Cleclsion or the. llish Supleme CoUIt implied a 
considerable li~it.lion to lh~ £kecutiv~'s fcee~oM to enter into 

treaties. 

7. As in the case of the SU, the Irish Gover-nment. will be called 

upon to aake their position plain. This will present political 

difficulties t'or Hr Haughey wbo hes a,id that he hes res9l'vations 

about the cGnstitutionality of the Anglo/lrish Agreement, althouqh 

he has agreed that he is bounO by it 8S en international agreement, 
~evertbeless the 11 ish A.ttor-ney-,·Genetal has told the Ambassador in 

Dublin ~hat his Gover~nt will 'of course- resist the KcGimpsey 

case. They .ay ~ell wIsh to er9ue in fivour of the Govern~entls 

fre.eeon. to conduct foreigl1 policy as most observers undeu,; tood it to 

be before the SEA ~erdict chan9~d malters. nut Mr Haughey will 

clearly finCi it difficult t o S By in t erms that Article 1 of t h:" 

Agreement i5. compat.ihle with I\r licle 2 and 3 ot the Constitution, or 
ez.plicitly to abjure. tlis (politic\il ra.ther than le9~1) belief in 

Irish unity. But Hr HauQhey will is li~ely to ~anl to avoid a 

crisis in An9 1o - Jrish J e l ~tior: s w)dhj t fit.il l h at,t li ng with the 

econorey, Further. there is stro ng support in the [)"jl f(l r t he 
Agreement (including withi n h i s own party) . 
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8. The Irish are likely to ~~~in wary of 4iscuSSin9 the case 
with us: it ooes. after ~ll, to the he~rt of their 
constitutional sensitivities, and th* f.ison "'etre of their 
$tote. But it does not. therefore, follow that we should 00 
nothin9= the Agreement is e ~llterll one; anO it is the I[ish 
executiv~ who will be fighting the case (in effect on our behi'\lt 
as well as thei r own). There is, in facL a strong case for 
k~ep keeping d.i~~I.ilet ___ pressure on the 11 ish to defend the 
Agreement in a way that causes hoth of uS the least political 
dafflage~ and reminding thc."O of OUI CORlfaon intelest in the smooth 
hanOling of NI in ~n91o-1rish r~lations. Sut a high profile 
would be counterproductive, an~ QUI points neeo to be. mad~ 
i nfe»rma 11y rather than by forma 1 oelluH ch~ if <.:harges of heavy 
handed lnterfercnce are to be 8voiOe6, aut we can norJC the les: 
ensure that the l[ish are left in no doubt that any unhelpful 
statements about eQ so"ereigoly or ('OOS(>tlt \-lhich th.ey make in 01 
out of court will ~ pounced 0" by unionists end ot h~ r oppooe l1t! . 
of the Imglo-II1Sll ploceSS I and llS ""'-ell (IS Jlia ki ng life diftic~i)~ 
tOI both Govern.fIW..nts 9Emerally, could damage our k~ulgeoning 
dialogue with the- Unionists. Ik>th th(> Secretariat and our 
Embassy are ready to raa.Ke these poi nts I and wi 11 cont 1. nue to 
keep us in touch with developments in the case. 

9. On similar groun~Si we should certainly not seek to 
intervene, or overtly influence the court case. ~s the lrish 
I\ltorney GeneT~l eJ.plalned t .o O\l.t Ambassado1'! ·i£ the British 
Government wanted to be helpful. they &hould stay o~t Of ita, 
His lemark Iings true. It ia not for us to interpr~t Irish l~w 
and anything we did that ~ould be misconstrued as s&eking to 
influence the IriSh legal process would underst&nOaQly put back : 
up in the Republic. 

. . -_ ... . . .. ........ . . ... : ............. ....... .... ...... ... ..... ... .... . . 



E.R .. 

© PRONI CENT/3/82A 

10. Indfted l in public annOUf,Ce11lElnts we need t.o be vEn}, 9uarde~ 

in what we sa}' about the I\CJfeement f[om now on, especiall)' about 

luticlel. In the past, we bave someti~~s spoke-n of it as 

·confirming the position ot NI within the u..... This is. what ~ 

believe the effect to be, but any such stateme~t is likely to be 

seized on unhelpful1y by the MCGinaps_l' .n~ f:Rlb&rrass the Irish 

Government in preparing their case. R,ther we shoulO speak of 
it as a reassurance to Unionists (as it was meant to be) and by 

citing the e~ACi text. 

11. 'l'he ittl{llic.ations of the Irish Government losing the case a!~ 

ft0tef\tltilly serious. But it is wort.h recalling that (i06i1\9 

that the Agreement was ·unconstitvtion~l· by n~ means implies 

the iJ'lvaliclily of the A9ree.J'1tent in international law, or ~at 

t .he ] r ish Government would ~utofnaticblly ~ase to be bound h}' 

it. Correctitlc) en Cldve:rse veroict b}' leferendtull t as happened 

with the SEA# might prove very difficult. But it is too early 
to speculat~ in detail about sueh ftlatlers~ so n~l)ch would deper.d 

01'\ the exact terms of any judgefl:!:ent and out tactics would be 

irdluellced by the widel political cliMate previliling in t.he 

autUllIn. For the time be:in9, therefore~ we Cdn only proceed with 

the Agreerr.ent. on a "husiness as usual" basis. 

RecQf1l.'Ml ndnijill 

12. Tne Secretary of State is i~vit~ to note the unwelcome 

difficulties this cas~ fl\ay inject into the Anglo-ltish process 

(with possible spillage into ~hat we hope will be our di&logue 

with Unionist politicians): en6 the analysis sketched above. 
However. our ability to influence the outcome of proceedings is 

eOlT'.parativel}' limited. and I bCC<H"inOly .L.§.CjLrwnend that: 

(a) we should confine ourselves to informally# and 

discretely encout89in9 the Ifish Government ila their 

defence of the A9reement (tbough evoidin9 fotmal 
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o~~a{ches; but leminding them that Unionists ~nd others 

It ..,ill seek every opportunity to use the terms of their 

t1efence ll9lJinst us. tiOI should we seek to intervene in 

bny way, in the action ourselves; ~nd 
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(b) in answer i ng quer ies. we should make clear that t .hi s is 

a matter {or the IriSh courts on whiCh we cannot 
comment. W& could add, unattributably, that the lri~h 
Coverntaent; would hardly have entered in.to the .Aglee:nent 

ha6 they thought it vncon~tilutional; and that both 

sides bave recognised it as ~ binding international 

agree~nt. We should refuse to answer hypoth~tical 

questions about the outcome of the ch~11enge, or the 

Con$e9uenC~$ ~{ il~ $UCCCeOinO. 

1l. t ~hlll1 k~ep Mirlisters abreast of developments,..8.M \o'ill be 

offel.ing sepa['ate advice on how the Secretary of Stale tnlg.,t,t 

handle this subject in the context of the Conference .. 

P N BEL·L 

10 JUly 1987 

em/1729 

PS~ You may now have seen the Irish ~(ess article of 9 July 

su~risin9 the McGimpsey ca$e. Th~ open season may now have 
begun. 
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