
NOTE OF A MEETING ABOUT THE KINCORA INQUIRY AT 

28 APRIL 1983 

Present: Mr Brennan -
Mr Bourn 
Mr Dugdale 
Mr Buxton 
Mr Angel 
Mr Me rifield 
Mr Boys Smith 
Mr McClelland 
Mr f-1cMillan 
Mr Hopkins 

. Mr Brennan opened the meeting by outlining the background against 

© PRONI NIO/20/5A 

which the discus s ion would take place. It was not known when the 

DPP(NI) 's conclusions or the Te rry report would be available or 

consequently whether there would be any prosecutions. If the DPP did 

decide to prosecute, this process would almost certainly have to be 

completed before a public enquiry could be launched. However it was 

nece ssary for the ground to be prepared as fully as pOqsible so that 

an announcement about an inquiry could be made as soon as the way was 

clear to proceed. The Assembly had pressed for e a rly action and the 

Secretary of State had underta ken to establish a public inquiry unde r 

a High Cour t Judge as soon as practicable. 

2. Mr Brennan sugge sted that the two principal questions to be e x ­

amined we re (a) the scope of the inquiry; and (b) its form . On (a) it 

was for consideration whe ther the revie w should be confined to the 

management of all or just a s e l e ction of homes and hostels, and a t 

what levels of man a gement/administration and over what period; or 

whether the i nquiry would have to ext e nd to the allegations of a cove r ­

up by inter alia the RUC, the NIO, a nd NI politicians. If there we r e t o 

be an examination of the latte r, it would be n e cessary to resolve the 

relations hip of such an inquiry to the criminal allegations to be dealt 

with in the RUC's report to the DPP(NI) as well as the Terry r e port . As 

for (b), the gener al vie w seemed to be tha t only an inquiry under the 

Tribunals of Inquiry (Ev i denc e ) Act 192 1 would h a v e the r ight powe r s but 

the re would clearly be di f f icultie s in persua ding the s e nior Mini s t e r s 

who would h a v e a n i n t e r est, a s we ll a s both Hou ses , that t his· was a 

ma tter of "ur ge nt pt:bl i c i mportance ", the cr i terjon i n t.he Act . I t 

would pe r haps be p r udent to exami ne more close l y a n option wh i ch 
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cpeared legally feasible - the establishment of a 1921 Act tribunal by 
the Secretary of State without a resolution of both House~, although 
such a step would be politically controversial and it seemed that 
witnesses in Great Britain could not then be subpoenaed. Whichever 
course seemed preferable, the Secretary of State would in due course 
be obliged to consult colleagues like the Prime Minister, the Home 
Secretary, the Lord Chancellor, · the Attorney General, and possibly 
the Secretary of State for Defence, as well as the Lord Chief Justice. 

3. Finally, Mr Brennan suggested that the meeting should subsequently 
consider the administrative points which would flow from a decision to 
establish a 1921 Act inquiry, such as the tribunal's composition, its 
staffing implications and cost. 

4. There was then a wide-ranging discussion of these issues, and the 
following points arose: 

Scope of the inquiry 

~'""":l-.. "=''''' 

(i) Although there had been a review in 1982 by DHSS officials 
from London into the way in which the DHSS{NI) was carrying 
out its role in relation to the supervislon , and management 
of children's homes and hostels, this had been a general look 
at current practices and procedures in the public sector and 
in voluntary homes and there had been no attempt to examine 
the apparent failure of the child-care system to deal effect­
ively ~ith allegations of child abuse made throughout the 
196ds and 1970's. Such an inqui.ry did seem essential to 
restore public confidence in the system and in morale among 
the staff. The Residential Care Association and the British 
Association of Social Workers were pressing for a full 
inquiry in the hope that there would be a general vindication 
(since it was so easy for ill-founded and even malicious com­
plaints to be made by children in care). 

(ii) It would b~ desirable for this 'man~gement' inquiry to 
concentrate on the hume s wher e allegations of malpractices 
had been ~roved rather than on all childre n's home s and 
hoste ls. This would me an an e xamination of conduct in 
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( iii) 

( iv) 
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relation to three - it could eventually be four - homes. 
There could probably not be a limit on the period to be 
examined although the former Belfast City corporation and 
staff of the Ministry of Home Affairs would be involved in 
an inquiry which went back 20 years • 

Consequently the terms of reference for this aspect of the 
inquiry could perhaps be along the following lines: "To 
look into the conduct of those persons .in positions of 
authority in relation to children's and young persons' 
homes and hostels in Northern Ireland where malpractices 
have been substantiated; and to consider whether there were 
breaches of public duty and report on the implications for 
the child-care system". 

The non-DHSS aspects of the affair would be harder to deal 
with. It was for consideration whether the terms of refer-
ence should be confined to those suggested at (iii) above 
or should be extended to specifically deal with what seemed 
to be the primary area of concern among politicians and 
the public generally ' - the allegations of a deliberate 
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cover-up of criminal behaviour. f-, Those rumoured to have been t ­
~-either involved in a cover-up or in the homosexual practices £ 
~. themselves included leading politicians and party-workers, t 

RUC officers, . intelligence officers and senior NIO officials. t. 
IJc conld of 

allegations 

reported it 

course be argued that anyone with serious 
(as opposed to tittle-tattle) should have 
to the RUC and tha-t, with the completion of the 

r 
f: 

RUC/DPP (NI) investigation and the Terry report, 
be no justification in providing for a tribunal ::e::v:::ld " 
evidence on such matters. However/that ignored the reality 
of the situation. The rumours had spread widely and a t· 
simple decision by the DPP(NI) not to prosecute would not L 
put public concern to rest. It was impossible to say how f 
far the Terry report would go to restore public confidence t 
but the published conclusions, whatever they were, were f 

~ unlike ly to do more than show that the RUC did (or did not) i 
investigate all e gations put to them as fully as possible. 
It would therefore be necessary to consult l awyers - and 
the Attorne y Ge n e ral in particular - about possible 
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approaches to allegations of criminal misconduct. It was 
for consideration whether the public should be reminded of 
the need to report allegations to the RUC both before the 
tribunal met and during its hearings, making it clear that 
this was not the forum for such matters; or whether, as 
was more likely, the tribunal should take the RUC/DPP(NI) 
and Terry reports into account but be prepared to listen to 
any serious allegations which could or could not be of a 
criminal nature, immunity from prosecution having been 
granted by the Attorney General. (Complaints involving 
members of the Security Service could probably be taken in 
private and this part of the report not be published). 
It was not known what precedents there were for such 
situations and the meeting agreed that it was important 
for this issue to be examined carefully with lawyers. 

Type of inquiry 

(i) Although the general view was that a 1921 Act inquiry 
could probably not be avoided, Ministers would wish to 
consider all the options before them. 

(ii) A non-statutory inquiry seemed a non-starter because of 
a lack of powers to subpoena and call for papers. 

(iii) An inquiry under Article 54 of the Health and Social 
Services Order 1972 could probably look effectively at 
the DHSS aspects dealt with a 4(i) - (iii) above/but 
the commi·ttee could not subpoena anyone from outside 
Northern Ireland or, more to the point, examine the 
cover-up allegations. This could only be a starter if 
the present investigations - and the Terry report in 
particular - allayed public fears more than was anticipated. 

(iv) There could perhaps be a new Order-in-Council to provide 
for a wide-ranging inquiry: this would have to be d e bated 
in both Hous e s but the "urgent public importance" cri·terion 
could be dropped and it could either be tailored for the · 
Kincora affair or b e of ge ne ral app lication . Any r e cogni sed 
defects in tbe 1921 Act could b e remedied . There could b e 
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(v) 

difflculties about immunity but the major flaw would 
seem to be that the committee could only subpoena people 
in the Province. This proposal was perhaps worthy of 
further consideration with lawyers however. 

Finally the re was the 1921 Act inquiry, with or without a 
resolution of both Houses. This would be a lengthy and 
costly exercise and one which would not strictly meet the 
terms of the Act (although it could perhaps be argued that 
the re had been impediments to its establishment at an 
earlier stage) ~ It was likely that the extent of concern 
in the Province would mean that only the institution of 
such a wide -ranging and powerful inquiry would represent a 
sufficient response by Government. 
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t Cost, Compositi on and Administra tive Arrangements 

million ! (i) 

( it) 

( :Lii) 

The Scarman Tribunal cost the equivalent of nearly £2 
today and, while it was clearly impossible to predict the 
cost of the proposed 1921 Act inquiry into Kincora at this 
stage, it was likely to be in the region of £2-3 million, 
a large p a rt of this being spent on legal fees. Although 
we would have to provide for this e xpenditure in a Winter 
Supple me ntary Estima te, there would be no difficulty about 
drawing from the Cont~ngency Fund in the . meantime. 

Early thought should be given to candidates for the 
Chairmanship. It would be prefe rable for this t o be an 
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I' Northe rn Ireland High Court Judge - perhaps one who wa s a bout t 
• to retire and could be replace d ear l ier than would othe rwise ~ 

h a ve bee n the case. Alternatively an English judge in this t 
cate gory c ould p e rhaps be ide n t ified. Officials would n eed t 

[. to consider the field and sugge st an approa ch to the Lo r d 
Chief Just ice and/or the Lord Chance llor at the app ropriate 
time . 

The oth e r two member s would idea l ly be a promine nt l a yman 
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t from Northe r n Ire l a n d and a senior social work admin istrator t 
t 
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f r om Gr eat Britain. Sen i or o ff i c i a l s in Northern I re l and 

~: , 
would g1 ~."e this fur the r t h o'lAght (perhaps i nformally 
consult ing theDBSS in London and t he SHH D · about possible 
candi da t es for 
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It would be necessary to consult the Attorney General about 
the appointment of Counsel, perhaps from the English Bar as 
well as the Irish Bar, and to consult the Treasury Solicitor 
about the provision of lawyers. (It seemed that the Crown 
Solicitor would be able to provide only one). 

The Secretary to the Inquiry should perhaps be from Great 
Britain and in any event he and other supporting staff 
should certainly not have a DHSS(NI) background for 
presentational reasons. This needed further thought, 
did the question of accommodation. 
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I 5. The meeting agreed that there were a number of aspects which t 
F could be pursued informally - with representatives of other Departments ~ 

where necessary - while the results of the current enquiries were 
awaited. Once the DPP(NI) 's and Sir George . Terry's views were known, 
there would have to be a further meeting - to which lawyers would be 
invi ted - so that. recornrnenda tions to Ministers could be formulated 
and the Secretary of State could write to colleagues. 

M vJ HOPKINS 

SIL DIVISION 

29 April 1983 
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Copied to: 

psjSoS (L&B) 
psjpus (L&B) 
PSjSir EwartBell 
Mr Brennan 
Mr Bourn 
Mr Dugdale 
Mr Ersk j..ne 
Mr Angel 
Mr Buxton 
Miss Davies 
Mr Doyne Ditmas 
Mr Gilliland 
Hr Norris 

Mr M.erj.field 
Mr Coulson 
Mr Reeve 

,/Mr P N Bell 
Mr Boys Smith 
Mr McMillan 
Mr McClelland (DHS S ) 
Mr A H Harnrnond 
, (Home Office) 
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