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cC PS/SofS (L&B) - 8 
PS/Dt Mawbinney (L~)-B 
PG/Lord Lre11 (L~B) - B 
PS/PUS (~'8) - 8 
M.t Du t:n.s - ~ 
)fr Hurray DOE (HI) .. K 
MT. Spence - It 
Mt 1~S. - a 
N[ Chestettoft .. 8 
Dr Alf·ord - 1\ 
Kt Cl.yton, HO o/r 
NI O$born.e 

1. Instructions for the candidates' declal8t.ion part of the 
Elections (NI) Ri 11 were sellt to Counsel 01\ 8 ,,"ugust. " . S\lfM\,n:y of 

the Instructions (wbich follow very closely the d~tailed policy set 

out ill Ill" Xi rk' a submission o.f. 26 N()"e~~I 198"1) is at Annex 1+.. 

Tbis 5u}:.-d ss~on invites t.he Kinistet to note ()I\e or: two knotty 

pTobleas whicb t,a~e el'Mnqed in the course of '-'Ork on the 

ltur.tl:uct.i()~t and ~() "h.ich we ",ill 00 qivinq further thot.lqbt as 

W().rk on tbi& palt ot the Bill prQceeds. 

a. Tbese· _ re! 

(i) 01 l)9ual..li.i.t.I1-.--c~)\,mcll.W.~.-_Ji.un.~H..n.SL.J..91iin. A counc i llor 

who has been dis.qualified fOI breach of declinat.ion can, 

if be is pIe-pincd to risk ~rjurinq himself, stann .gain 

at the ensuiny by··election; ttw election petitlt.'ln which 

is t.hen required to unseat hiD can b& tHought only nte~ 

the hy-election" Sinn Pe.lfl coulo thm:e.tot:e (J&in 

propaganda advantage by standing. i "ne likely coutse ()f 

ev-ents in this case is $et out at. ~l\nexj\ ; 

(ii) ~Q.W>le __ ..i~p"'ldy , whe-ce t.M saJl)(o wolds 01· ections q i ve 

xise both t.o cr.itt'_inal ctHuqes (eel for incitement) which 

.ay re.sult in disqualification uooE-r existing law,.Jn,d 

to bteach ot declaration. We ha~e 4sked Counsel to 
yeflec t on the possibility ot prov i tHn9 that whale tw{) 

pez:iods of di&qualiticat.i(ln ale i~oserl in respect of 
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the aa«e events~. only the f i est imposed .hould count. 1 

.b~ll leport further when we h~"e bltS roactiOl); but even 

if Such a pCQvision can be "eyi&~ .. .it .ill no\. pu.~,ent 

bot~ civil and crimln.l procee<lin9t\ being blO\).9ht i. r~ 

respect of tbe 5&me event; 

(iii) \bexe is ~~hi~9 ta ~~evenl • OQuneillo£ tro_ Iesigninq. 

ID.-ing in .. N,l\net wbicb. . .m~ia.C.aJU~ aeclatatigl4.~ 

then st4ndin9.aQain at the ensuiD~ by-electioc. The 

only way to prevent tbis (admittedly failly unlikely) 

contingency would be to provide fo( a declaration to 

continue to hinO after the councillor or Assemblyman had 

left. office. This would depart tcon the basic princlple 

of a declaration ·cs a condition of elected office- and 

be, in genclal. unentcr-ceBble; 

(iv) it is jUEt possible that th(~ courts Rli.qht interpret t.he 

phtase "ri~l.tuu;§..J..Q.L.l!QJ.l-tiulJ.mda· in the present 

declaration wil1ely - ~i"ft &Dou9h .. perbaps, to bting in 

actions such as the ti9ht at ~~lt~~t Cit~ CQuncil ~n 4 

July . ~e nave .s~e~ Co~n~e\ ~o thin~ about this 

po~aibility. l~ th~ liqht ot hi~ response we can look 

at it aq.ia. 

3 . We 8-hall be 9ivinq turt.her thouqht to these problems as WOlk on 

the Bill proc.eeds, and where "",pIOpliate will prepare defens.ive 

matetiol for us-e in parliament. But it j 6e~s best to deaw them tQ 

Mr lIee'cHuufi 's attention" for infotalation, at this st-age . 

1i L aICItAJU) 
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Counsel is being asked to draft the followinq; 

(i) all c.nditl.tes at district council 0'" A$setl\bly elections 

iD _I should be requjred to ~ke the tollowinq 

declalation: 

-I declare and undertake tbat, if ~lected, 1 will 

neitbeI" suPPOtt nOI .ssi~t in word CH dtte-d ot- b-y dis.play 

of written or other material (a) the activities of any 

organisation proscl"ibed by l.w in Northern Ireland~ or 

(b) acts of terror.ism (that is to SBY, violence for 

polltical eoos) connected with thH .ffairs of northern 

Ir~land". 

(A similClr oe.clardtiol\ NOuld be, required ot persons 

co-opted to fill casu.al vacancies o.n councils). 

(ii) the declaration should form part of the c.andidate's 

consent to Il,*,ination. As 8uch~ it should be Iequi£e<t 

to be dejiveled~ subscribed by the canOidate a~ 

.. ttested by OAe- witn-ess ... .at the place and 'Nithin the 

ti~ fi~ed for the dellvelY of nomination papers. If 

tbe cal~idates' consent to nomination doe& not include 

the tiecliHation subscrib&d as requited b)' la-vJ the 

candidate should not staoo l\()1l1inated for election. and 

his n.ft)e should not appEar on the- b4t} lot paper" ~ 

(iii) In order to pIevent disputes an~ neqate any atte~pt by 

candidates lo alter the woroin9 of the declaration l any 
candidat4: uho stands no'\!inated should be deemed to hilv-e 

9ive-r, a conaent to n()$£ftBti<m which included Cl 

declaration in the teras &et out in the Bill. 
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(iY) Nbere a ~uDcilJj)..I. ia. alleged to h."e ble.ched his 

d.eclaration it should ~ open to the fOllowift9 (but 

not to otber$) to apply to the High Court for a 

4etenrdn..tiDft h) that ef feet: 

(a) the 4i.ttict council ot ~hieh the C~uncillor in 

que$tion is a Membex: 

(b) any otbe~ councillor at that Council; 

(c) any persotl entitled to vote at an electio.n to that 

Council. 

(v) In tbe case of an AA§emblr~~~. the followin9 
should be able to apply to the nigh Court: 

(a> any other Member of tb.t Assembly; 

(b) any peCSQD etititled to vote in the cons\.it,uen~y 

which t:hf: 14embeI represents. 

(Vl) the oeclox.tion should be capable of being breachea by 

actiOD.S Of I'>t.a\.emenls in tlubl ic an'f~he.(e in the wm.: ld; 

or by actions or stat~nts in th~ Assembly or 

d.ist£iet courtcils or their Committees, 01 

sub-~ittees, whether in closed or open session . 

Assembly privileqe (but ruLt that of parli&lJti8nt.) should 

be set a5ide for this purpose. It should however be 

iMpossible tor proceedintls t.o be tuought against an 

elected representative in respecl of th in9s done or 
said aftel he ha2S ceased bein9 6 Iepresenlative , 
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whe~e the H1Qh Court .ak.s· a dWter.in~tio~ against any 
Councillo~ or Asseabl~ ~~. that Councillor O~ 
A6Beably "~t should be di5qualified for council And 
Aaa~ly aftic. for five years from tbe date of the 

Cletet:aift&tion. 

(Yiii) The part of the Bill dealh.g wit.h local 9 0ver ll.lDeol 

elections abould come into fOTce on Royal Assent. The 
part dealing with tbe As~embly should be brought int6 

force by comaenceaenl order. 
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Wbere a councillor ia diqualitied fot b~ •• ch of decl.ration, ~ i B 

seat vi 11 becO.e v.caht. Unless the counci 1 e.n agcee on -

co-option~ .. by-electi@ vi 11 ensue. In $uc:l't • by- eler:t.!on/ i ~. 

MOUld be ope~ to tbe di$quelitied councillor to permit bims~lf to be 

ooainated as a candidate. 

1. For the n~iftation to be valid~ how.yeT. the condid~te MUst ~lso 

give his consent to nomination in th.e ·fo{tn tequi red by t -he, local 

elect ion6 rules. The re} evant Piu-t of the con::,ent tOt'" ree.ds : 

• I tux-the.r declare that to t.he be5t of fI),:y Kn()";'l~dQe and b e lief I 

aJD not disqualified. for beinq electe<i by re.tson of any 

di&qualification contained in Sect.ion .. of th.e Local GovcullY<ent 

Act (.orthern ly&land) 1972, Cl copy of which is print.ed 

ovetleaf·~ 

3 . Subject to Counsel' s views. disqua 11 (i ca-t ion for breacb of 

declaration ~ill be one of the disqualificatiotl1.i· in Section t of th~ 

Local Gover~nt Act UU) 1972; " candidate ",ho signs a conse:nt to 

nocination in this fora in the knowledge that he/she is alreooy 

djaQualified fot hI-each of a candid<ttes' decla:riltion would. 

therefore . be ~king a t~lse declaration. 

... Howtever t the local elect.ions t~les. (in t.:oU'.mon with t.he 

parliaf'lent-ary elections rules; on whose provi.sions they axe 

eudelled) 40 not allow the Teturni1\9 officel to inv51idate a 

nomination becBuse the declaration is false 01 because he judtleS (I 

candidate . (~ontrary to his declaration. to be disqualified un.der the 

Local Govetnment (til) ACt. 1'912. The. te.t.urninq officer is entitled 

t.o declare a l'l.oa.ination invalid only on one of the followi ng ~r(.1u.nd5 : 
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(a) tb4t the p.rticuZ~r$ 01 the caDdid~te or the person 

sub.sccihil,19 the '~Pf!r are lOot IUS J'~nl r~ by l ....... 

~. Tbe Ie\uxn~n9 offieet ~ d~ci~e to ~ete( a candidate to the 

poli~ tOt pet)\)'I:~ if t.he l&tt~r has plail\ly W,\Oe a t '.lse 

6oclatat.i6\\; but he has no power to prevent the n()«)ination goin9 

fotv.t:d. 

.. ' 

,. Disql1aliflcation auat th-erefol'e occur aftt'Ct the election t:q 

ec1i.ti.cw. Un~e.r the Electoral L~w Act (NI) 1962. it petition 

questioning a person·s election on the grounds that he/she H.~, at 

the time of tbe election~ disqua lil'ied (or election .oay be presented 

eithel by tour Of -.ore people who 11.0 Cl ciqht to vote in the 

election l or by anothel' candidat.e ill tbe elact)on. The pe\l\:).on 

MIst be presented to the nigh COtHt w1 thi 1J 11 days of the dal when 

the election was held; tbe Hi gh COUI t then appoints a:n I'.l.ct ion 

Court which (}etenftltle$ wnetbeI or- no\. th\l ~l.ec.t'\()n. "'6$, in fact. 

void. Where t:be ~lec\.i()ll is. declared void by t.he 'Elect-ion Court. 

the Court .ay eiU\eY decl.s:.e. the l\n\neJ --up to have been elect:(~d or 

tHlect th.at. ~ f.t.~'S.h eltectiol\ be b.elo. It IMy also fftake an older for 

cost'8. 

1. &1.00 lac 'H('~nqem.ents .pply in the case et th~ Asse-mbly. 

I . Disqualification by petitioh ca.1l be contfo'leIsiaL The RlOst 

notable insta.nce in .1 elections was the disqualification of Se'lftus 

Mallon from the III Asseftlbly in 1982, on the qround that /le WB!: if 

IleJllber of the I ri fih Senead, (01 Jowift9 a pet j tion brou(),ht by H<!l'Oll2 

ICcCusller alld other unionists. In this case, C'o.")ts ftlere awa.H"~CI 

against Seamus NatIon. 
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