540 i
A J Whysall ” : aé ( -
Constitutional Bill Team w / 4 4 )10 W p:
(0171 210) 6483 /
(0171 210) 0229 \% \) (\’/\é'
(01232 522287, fax 522285) [ (, ,\/
5 June, 1998

Mr Gray

Ms Wheldon, HOLAB -e
Mr Stephens -e

Mr Watkins -e

Mr Ferguson -e

Mr Hill -e

Dr Power

Mr B Smith, DHSS
Miss Wooldridge -e
Mrs Devlin

Ms Healy

Mr Wamer

MRS ROG&;R&.

ABORTION: NO 10 INTEREST i

. As [ mentioned, Paul Britton from No 10 phoned. Pat McFadden, who deals
with devolution in the No 10 policy unit, had apparently gained the impression
that abortion was not to be a reserved matter in Northern Ireland. I think this
am misunderstanding follows a discussion with Ms Healy, of uncertain date. I

 tried to discuss this with Ms Healy, but she is away this afternoon.

- You are preparing a submission on this. Someone might at an early point tell
No 10 that, contrary to what they might understand, abortion is at present a
reserved matter in Northern Ireland; and that Ministers are shortly to consider
in detail the position under the settlement Bill.

I leamed something of the background to this issue. I understand the Prime

. Minister himself insisted on the abortion reservation in Scotland. His position

- has its roots in conflicts with a Scottish cardinal over the issue before the last

- election. The reservation is defended on grounds that it would be inappropriate
‘to have different laws North and South of the border, and would lead to cross-
border abortion traffic. That argument . is clearly inapplicable to.Northem .
Ireland, since our law is different from that in Great Britain.
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I attach DSWR papers from May ‘97 on abortion./ Unfortunately we can’t seem to locate the
Lord Chancellor’s minute of 21 May to the PM but, as you can see from our Secretary of
State’s letter of 18 June his points were conceded and it was agreed that abortion should be -

reserved.

Ms Maine

The PM first became publicly involved in the abortion/NI issue in March this year. He
replied to a PQ supplementary (copy attached) in a way which was interpreted tin some
quarters as agreeing that abortion could be devolved to NI and Scotland. No. 10 later issued a
‘clanfication’.

The 1ssue was raised again during debate on the Bill and we provided a further line to take for
No. 10 (I don’t think it was actually needed).

I also attach the note on amendment we used in July when an amendment was tabled during

Lords committee which proposed to remove abortion from the list of reserved matters in
Schedule 5 of the Scotland Bill.

Joanne McDougall
0131 244 5540
(GTN 7188 5540)
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THIS DOCUMENT IS THE PROPERTY OF HER BRITANNIC
MAJESTY’S GOVERNMENT

DSWR(97)4 ~CopyNo. 2/
15 May 1997

" CABINET

MINISTERIAL COMMITTEE ON DEVOLUTION TO SCOTLAND AND WALES
AND THE ENGLISH REGIONS

POWERS AND FUNCTIONS OF A SCOTTISH PARLIAMENT

Memorandum by the Secretary of State for Scotland

Decisions reguired

1. This memorandum invites the Committee to approve proposals for matters to be
reserved to the Westminster Parliament and Government and matters to be devolved to a
Scottush Parliament and Executive.

Introduction

2. The Manifesto commitment is to a Scottish Parliament which “will extend
democratic control over the widespread responsibilities currently exercised
administratively by The Scottish Office”.’ Taken together, the areas of devolved

competence must contribute to a logical, coherent, stable and deliverable settlement.

3. This memorandum describes proposals which would achieve such a settlement. It
discusses functions and responsibilities. The relevant legislation will define corresponding
powers and might specify either those reserved or those devolved. This memorandum’s
proposals could be effected by either method.

4. Paragraphs 5 to 7 below set out general considerations. Paragraphs 8 to 10 below and
Table 1 of the Annex propose matters to be reserved. ‘Paragraph 11 below and Tables 2 to 8

in the Annex describe matters to be devolved.

' New Labour: because Scotland deserves berrer (the Scontish Labour manifesto), 1997, p.33. This position is
based on the report of the Scottish Constitutional Convention (SCC).
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5. Devolving The Scottish Office’s current responsibilities should result in a
generally acceptable settlement. The settlement will need to be adjusted at the margins (as
discussed below) 1o avoid unacceptable anomalies; and it will be necessary to take into
account both The Scottish Office’s wide-ranging policy role and the extent to which 1t relies
on UK/GB bodies for advice and the delivery of services in Scotland. Within areas of
devolved competence, the Parliament may choose to act differently from the rest of the UK,
but it will have to accept the political, financial and other consequences of doing so.

6. In a limited number of areas it may be desirable to devolve executive
responsibilities but reserve legislative competence, a combination known as ‘executive
devolution’ as discussed in DSWR(97)3. Options for achieving this are: devolving
commpetence for secondary but not primary legislation; agreeing a non-statutory UK
framework for the discharge of relevant functions and responsibilities; and agreeing
arrangements under which the Scottish Executive might act as the agent of the UK
Government. These arrangements have advantages and disadvantages: in all these cases the
Scottish Executive would need to remain subject to scrutiny by and accountable to the
Scottish Parliament for its actions within the relevant primary legislation, framework or
agency agreement. It would also be accountable to the UK Govemment under agency
agreements.

7. Certain other general considerations are relevant.

There should be a mechanism for changes to devolved powers with the consent of
both Parliaments: these are likely to be necessary to correct mistakes in the initial
settlement and in the light of experience and unforeseen developments. The
mechanism should be developed and agreed in parallel with the drafting of legislation
defining reserved and devolved powers.

There should be a mechanism (or a number of different mechanisms) for consultation
between the UK Government and the Scottish Executive reflecting the present role of
The Scottish Office, under collective responsibility, in relation to the formation of UK
policy positions. These mechanisms will also be of significance in areas where the
responsibilities of UK Departments in reserved matters (eg social security, the
Employment Service) have a particular impact on devolved competencies; or where
the exercise of devolved competencies would have a particular impact on UK
Departments’ responsibilities eg In relation to the implementation of EU law..

Much UK/GB legislation governs the current activities of The Scottish Office in areas
to be devolved. In general, such legislation will remain in place and will provide
statutory authority for the Scottish Executive’s activities unless and until a Scottish
Parliament enacts its own legislation.

Many UK/GB bodies provide advice or discharge functions in devolved areas. -In

general, such bodies should continue to have a UK/GB remit, subject to suitable
arrangements for the Scottish Parliament and Executive to:  participate in
appointments to such bodies; approve their remits, corporate or strategic plans and
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work programmes; commission work and receive and scrutinise reports from such
bodies; and generally have access to their expertise, services, capabilities and outputs.
These arrangements can be agreed in discussion between Departments.

Where devolution leads to a transfer of responsibilities which are not presently held
by The Scottish Office, it will be necessary to agree an appropriate fransfer of
resources including running costs and programme provision.

serve tters

8. Certain key functions and responsibilities should be reserved to Westminster.
Underlying these is the need to maintain (a) a UK foreign and defence policy, including
policy towards Europe; (b) a UK defence and national security policy; (c) a stable UK
fiscal, economic and monetary system; (d) a broadly level playing field for trade, against the
background of EU legislation and (e) uniform protection of GB external borders, recognising
that there will be no intemal borders.

9. Table1 of the Annex lists functions and responsibilities which should be
reserved. Most of these follow from the principles stated above. Most will be widely
accepted. Some proponents of an active and responsible Scottish Parliament will argue that
some of the matters listed in Table 1 should be devolved Tather than reserved. This group of
functions will include some relating to trade and industry matters, for example monopolies
and mergers and the oil and gas industry. The proposed reserved powers are those judged
necessary to ensure a continued single market within the. UK in the light of European
requirements.

10. Some functions listed in Table 1 do not form part of the Scottish Office’s present
responsibilities and should not be devolved at the outset, but may be considered for later
devolution in the light of experience of the new arrangements. This group includes marters
relating to social security and employment benefits and services. Devolution of these matters
at this stage would involve substantial additional administrative complications. The
Committee will wish to note, however, that the SCC proposed that the Parliament should
have an interest in the “strategic planning of welfare services™ and that there will be very
close links between some policies which will be devolved (eg training) and some which will
not (eg employment). Armrangements for consultation and in some cases reporting to the
Scottish Parliament will need to reflect this, and there will need to be flexibility to take into
account further changes in policy on employment and training.

D \Y tt

11. Other matters should be devolved, in line with the SCC’s desire to ensure
accountability in Scotland for Government actions in Scotland at the minimum to the extent
that they fall within the present responsibilities of The Scottish Office. The remaining tables
in the Annex list these grouped by the present Scottish Office departments. The tables are
summmarised below, with attention drawn to areas in which the proposals go beyond the

? Scotland'’s Pariiament, Scotland's Right (the report of the Scottish Constitutional Convention), 1995, p.32.
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existing responsibilities of the Scottish Office or are otherwise likely to attract particular
interest.

Agriculture, Environment and Fisheries Most functions and responsibilities should
be devolved. There is a significant European dimension to policy-making and
administration. Here and elsewhere it will be necessary to devise acceptable
mechanisms for agreeing UK negotiating positions and ensuring implementation of
agreements, which will fall to the Scottish Parliament as part of its devolved
responsibilities for these policy areas. The Intervention Board for Agricultural
Produce (IBAP) should remain 2 UK body and certain of its powers will need to be
reserved. Responsibility for forestty should be devolved, which may have
institutional implications for the Forestry Commission.

Development Most functions and responsibilities should be devolved. Transport
responsibilities should be aligned to produce a coherent set of responsibilities in
Scotland, notably in relation to bus regulation and the railway industry. Inland
waterways currently a DoE responsibility, should be devolved. Housing should be
devolved but relevant taxation matters (eg MIRAS) will be reserved as will associated
benefits matters (see paragraph 10 above). Legislative and executive responsibility for
local government should be devolved, subject to any overall expenditure controls, and
possible reservations to ensure that the Parliament’s powers to legislate on local
taxation do not disrupt the national taxation system.

Education and Industry Most functions and responsibilities should be devolved in
line with the clearly established Scottish Office responsibilities in these matters.
Industry matters would of course be subject to the reservations discussed ar
paragraph 9 above. Research Council funding should continue to be administered at
the UK level although the Scotush Executive will be able to fund research in the
higher education sector, as now, through SHEFC and research associated with the
Parliament’s other competencies. Benefits and other matters relating to the
Employment Service should be reserved for the time being (see paragraph 10 above).

Financial assistance to industry should be devolved subject, where appropriate, to
consultation with other UK industry departments.

Health The administration of the National Health Service in Scotland should be
devolved, along with the pay and training of relevant professionals. @ Where
professional regulation is governed by UK statute, it should be reserved. Certain
highly sensitive areas of policy, covering such matters as abortion, human
embryology and genetic research, would logically be devolved along with
responsibilities for the health service and Scots civil and criminal law. It would be
surprising not to give the Parliament responsibility for matters of such close interest to
the Scottish community but it is to be expected and important that the existing UK-
level advisory and executive machinery would remain.

Home Policy relating to most civil and criminal law, the judicial system and the
police, probation and associated matters including the responsibilities of the Lord
Advocate for the Courts, the legal system and criminal prosecution should be
devolved. The fire service should also be devolved. @ There would be some
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reservations in key areas including national security, elections to the UK and
European Parliaments and other constitutional matters, some aspects of commercial
law and controls on drugs, medicines and firearms.

Others Responsibility for official statistics (including the Census) and for civil

registration should be devolved, subject to appropriate comnsultation to ensure
provision of harmonised UK/GB statistics and the maintenance of standards.

arv and c
The Committee is invited to:

(a) agree the basis for determining the powers and functions of a Scottish
Parliament set out at paragraph 2;

(b) note the general considerations at paragraph 7 concerning the handling of
changes to devolved powers, consultation, UK/GB legislation and bodies

and transfers of r esources,

give general agreement to the basis for and description of reserved powers set
out at paragraphs 8 to 10 above and Table 1 of the Annex;

give general agreement to the description of devolved powers set out at
paragraph 1] above and Tables 2 to 8 of the Annex; and

invite officials urgently to complete the detailed work where this is required.

The Scottish Office
15 May 1997
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Prime Minister

DEVOLUTION: POWERS D FUNCTIONS - HEALTH SERVICE ETHICAL
ISSUES
I have seen the Lord Chancellor’s minute to you of 21 May, recording the outcome of

discussion in DSWR on 20 May. I am very glad that we have been able to reach general

agreement on our proposals for reserved and devolved matters (subject to some further

detailed work) and I am very grateful to colleagues for their positive and helpful approach.

[ fully appreciate that there are strongly held views on the highly sensitive areas of health
policy which the Lord Chancellor discusses in his minute. I indicated at the meeting that I
could see the case for reservation of human embryology and genetics (including
\ \ xenotransplantation and cloning) but that the subject of abortion should be devolved given that '

it is integral 1o health provision in Scotland and an issue on which the community in Scotland

would expect to have its voice heard.

I acceprt. however, that the arguments are very finely balanced, as the range of views in the

Comruttee indicated. I have reflected carefully on this with my own Ministerial colleagues

. and [ have concluded that a credible case can be sustained for reserving the subject as long as ‘ |
)
\ we can demonstrate that adequate account will be taken of Scomsh opinion through the

establishment of procedures which ensure that the Scottish Executxve is fully consultéd on
developments 1n abortion policy, and as long as it 1s clear that what is being reserved is the

regime set out in the Abortion Act 1967 and not the relevant offences which are govemed-by

the cnrmuinal law of Scotland, as the Solicitor General notes in his letter of 22 May to the Lord

HSBO0730.057 1.
€53

© PRONI HSS/13/53/43




(o ;.' 3," ‘ I suggest, therefore, that the way forward should be to agree that we reserve

| idﬁomon policy but that there are further discussions between officials on the precise

i ‘ifﬁrrangcments for ensuring consultation of Scottish interests.

Assuming that this point can be settled on this basis, this will leave us with a very satisfactory

agreement on the general shape of the matters to be reserved to the Westminster Parliament

and the matters to be devolved to the Scottish Parliament and Executive.

I am copying this minute to members of CRP and DSWR, to the Minister without portfolio

and to Sir Robin Butler.

A

DD

-
X' June 1997

HSBO0730.057 74

© PRONI HSS5/13/53/43




v

© 14-0CT-1998 11:87 FROM MENTALHEALTRPOLICYUSIT T0

,‘-;i{;;; exdmpie {of ane Furupean

e United i of
Docs b gn that il be
§bites it will chat he hus 8o

indering the dnrdopmmt of the

npetlmwecanjumlnnism

'rh:aneWmaeragne Rt the

Sxtresnely ing? Does be also
w-tkrwo;:gxg'm Europe bas

1 oy nghrhcn. Friend tell the
I wbea be micets Mr. Mijosevic
leave him in; a0 doudt that the
miy bas leame e esson  Of
1 Td thar we wall gor staad idly by
er ethmic war 22 Egsopc”

s The Foreipn Secretary will give
Iosevic very Srungly. The situation
Iy grave. Tm iy wihy the Fureign
nded bis gmgxmz tv sec
row &xd he wildeliver bim that
again ibe tm rolc that
merely in Bosaia bat in the whote

t. bringing peace and allemptigg to
mg. 1 have pq doube that if there 15
ere, ur-igdecd in Bosoa. i will have
on the—whole: of Eurape an weh ay

il !
G astacial Vig:‘u

Yaker: \thhe GENT plads b vis
Y.

iter: | fear that 1 a3t give the hon
reply 2s | gave Rimk Last Ume. { have
scmumyyetlmwayabxm

Waﬂdlwlhepwm
Ty coustiments who

nmmammdmmmdthz

© PRONI HSS/13/53/43

oeen L in Severse? Will the sight

45599
amOoder N NOW wi INIKC 3 SCBUIBMAY] Syscili Qe

marches the needs of crmsumers. What impacr that will
have ou fares in the long term it Is 100 ewpy to sy, but
that appsosch is the nght one—-rathes tharf lesving it w
market forves—iand | hope that it will be jwelconad by
tx hon-Gentlewnaa's coastivuents. |

Engagements

Q1t.(3ovus] Mr. Bill Michie: 1 wek:mue mry right Roa.
Friead's answer to the
the Member for Brent, Emt (Mr. Li
industriat refzrions and the fortheoming Bill. May 1 draw

mry et kom. !nnntl] a!luiml !8 mv-ﬂ y m mﬂ

wtuch concerns 3%) workers whu bave teen secked by
mansgemen even though they went trojgh e proper
kegal prcedures? Will the acw kgxshmnj ensure 2 icve;
p(avmg fieid {or workers and eapioyen ind prevent rthe
present problem of thewons huving ' ubey Wwie law
woile, for sutne trange neason. emplnicq can flous it

to make il clec-thnthere has (o e faimias 10 the work
place. I kaow abowr the Mxvnct dispute sjace i kapprnes
just Quiside my constreency. I very mudh hirpe that ihe
Advixory. Concilution uud Arbrranon [Servitce cun be
mnvolved 1 konow that 1t was at one pomtJ but il 13 nut ar
presesi. § hupe thut the acgatialions can roauce. That oS
easily the best way 10 feaolve tBe dispute]

The Prime Minister: The purpine \gm progoads is

Dr. Foux: Respeasibility for shueuop is mt o be
devaived w0 the Scotosk Parliament. yeq en 29 Jaguary.
Hansurd repurted the Uader-Secresry 3y sayisg—

Madam Spexker: Ordes. The hup. Genleman koows
that he may Tt uxe yuoustivgs 3L Quentitn Tune.

bF| Tuetz wads 7o &

Dr. ¥ox: The Under-Secretary sad i o (B WAL )

be cmnge to the uhawuon 3w in N lhun_kehn&u

should be coosidered by x Wiy
shuuld mere b such 3 d;ﬂ'eraw.:c fween Northern
Icclangd and Scutiand?

The Prime Memister: Scotland and {Nostkern Irelam$
seed aot nevrssmily be scard mrthe sagie way auTos the
vagow progranmes for-develunon. Omn: of e points of

devoiotian 36 thal wht happens m qudmn bBrand ur
mSc«!mduamddebm.udTm-b:d&ﬁadm
different-ways.

Frieod sgree Ut the dsal brokered B
alow gocess (0 tial site> must|be wsted as sovg

as possible (10 ensure that Saddam 11y does uot repcpe
on cumminzents that he has entercd iro? Docs my nght
bon. Fricnd also agree that it is imporksm hat the poalicy

of diplomacy bocked by force rc:na'ms'in place?

P.82




14-0CT-1998 11:@8 FROM MENTRLHEALTHPOLICYURIT F.0d

3 .é’amMail - Received Mail

)ender : Colquhoun J (Jayme)
lecipient . : Kernochan N (Norrie)
: RE:RE:RE:I - Abortion and devolution

05/03/1998 12:51

o 10 line on abortion:

Jookesman said;

'‘The Abortion Act 13867 established commen arrangements for abortion in
sngland, Scotland and Wales.

g%?e Government believes it makes sense to stick to that primnciple and

@fll be doing so.

'The PM was highlighting the fact that there has always been a different
ibortion regime in Northern Ireland.”

[he subject was not raised at this morming's lobby briefing.

Mace. <%
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