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EXERCISE OF FIRST MINISTERIAL FUNCTIONS

1.  There has been consideration of the issue of whether, on the re-appointment of
Sir Reg as Minister of Enterprise, Tradé and Investment, he may exercise the
functions of the office of First Minister pending the election to fill the First
Ministerial vacancies under the terms c;bf the designation made by Mr Trimble
under section 16(5) of the Northern Ireland Act 1998.

2. The Department'’s legal advice is that the re-appointment of Sir Reg as a
Minister restores to him the capacity to exercise the functions of the office of
First Minister. The Attorney General’s!opinion was also obtained through Home

/ Office lawyers, and you will see from the attached advice that the Attorney,
while accepting that the contrary propadsition is arguable, considers that the
better view is that the original designation remains effective, notwithstanding the
resignation of Sir Reg as a Minister. On returning to office as a Minister,

Sir Reg resumes the capacity to exercise the functions of the office of the

First Minister.

3. Given that the combination of circumsiances which have lead to this conclusion
are not expressly provided for in the Act, there clearly can be no absolute
certainly in the matter. This interpretation is, however, consistent with and

serves the purpose of the Act; its application would enable the administration
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and the institutions of devolution to operate fully and effectively. The contrary

interpretation (that the powers conferre? by the designation terminated
permanently on the resignation of Sir Reg as a Minister) would not promote the
purposes of the Act.
4. Accordingly, | am satisfied that Sir Reg, on reappointment as a Minister, can
lawfully and properly exercise the powers conferred by Mr Trimble’s
designation.

5. We intend also to advise the Speaker of the Attorney’s opinion, when we are

authorised by him to do so. ‘

GERRY LOUGHRAN
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SECTION 16(6)OF THENORTHERN . 4 ACT 1998

gSummary; ths Attornsy considars ° t, whilst the confrary is arguable,

the beiter viow is that where: a Minister designates a Minister
under section 16(8); thex rosigns | saction 16(6)s); the Minister is
dismizmd under ssction 18(9){c) that Minister is then nominated
once more under section 18(10); original desigmationof that
Minister under section16(8) . effective, uniecss the designmation
itsalf expressly or by neocessary tion provides that it is not
effbctive.
1. Thank you for your fax of ' evening. You sought the Attorney
General’a advice on the in of section 16(5) of the Northern

Ireland Act 1998. I am writing to lconvey the Attorney’s advice.
2. The facts are set out in your letter and I will not repeat them here.

3. You ask where: a First Minister/|designates a Minister under section
16(S); then resigna under aecﬁk& 16(6)(a); the Minister—is—disminssed
under section 18(9)(c); and that MHinister is then noniinated once more
under gsection 18(10); does that Minister's—earler designation under
gection 16(S) remain effective?

4. mmnmmmmmr-v.dummmumm In the
dmxmm.nm_thuthcActMWnotpmudemaprm answer, he
conseiders it arguahle that ag sool} 28 a person ceases to be a Minister,
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he is no langer capabla of

designated under section 16(5)
(becausas he is not a “Narthern Minister”), and that any existing
designation ceases iInstantly to hgve cflect. There is nothing in the Act
torcvmmydzaﬁgnnbonwhlch‘--—mmd—tn—hme&ct.andmy
deaignation therefare remains invalid, even in the

described in parsgraph 3 above. ||

S. The Attorney considers tter view, however, to be that a
dexignation may remmin in the circumstances described in
paragraph 3.

6. The starting point is that the exp words of the aection, given their
literal meaning, & designation, and at the

ﬁmeofthnpmpooedmuaeldfmmonathaduignatedp&m
aatisfies the requiremeant of beihg a Northern Ireland Mimster. The
question which then arises is |why the designation ghould not be
cffective? Arguments which might be advanced for a designation not
being effective in theae nces are considered below.,

7. A first argument relates to the words “a Nosthern Ireland Minister® in
section 16(5): do they exxhade { ne who is not at same point in
time—a Nartbern Ireland They clearly require a person to be
a Notthemn Ireland Minister at timme he exercises functions under
that section. What is unclear isl whether they also require that person
to bs a Northern Ireland at the moment of deaignation. The
Artormey congiders the better to be that they do not, for two
reasons. Firet, it is not ary 80 to require in order to give the
words “a Northern Ireland ’ meomng. Secondly the

Minister’s functions, butbo
who has an appropriate tnclxryautthoocﬁmctmn& Whilst

that purpose requires that a ahmzldnotexezmaeﬂmﬁans
whilat not a Minister, itzs‘ R it
uaM:Inhterwhnn

deaignate sorneons whom he
before that incapacity arises.

8. A second argument relates to whether a designation would not be
effsctive on the grounds that it was not for a singls continuous period.
It seems clear that a designation would be valid which was expresaly
intsnded to span a seriss of periods during which the First Minister
wonlld be abeent or incapacitated: there is nothing in section 16(S) to
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prevent this, andunasymlmﬂaagc_cmwhemitwmudbe

Minister. For these reasons thcAttoxney considers the better-view to
be that a designation doea not ¢ to have effect whenr the person
designated ceases to be a Minjaa:

- 10. It follows that the Attorney’s is that the Act does not rnule ocut a
degignation reviving after a when the parson designated does
not,form_mmbethepawm However, the terms of
the-mdividual deaignation remnin important. The Artorney notss that

L mapaﬁanat_dcdmmmmcpam dedgpmd
ccasing %0 be a Minister depends on the interpretation of
designation itaelf. A designation could maks clear, upreulyorby
nmaarympﬁmﬂm._thnitmqnotmrvivn—m—ﬁmnmq—mddmn

that a designation which stated merely that °X is designatedunder
section 16(5)° would survive,

s,

Jonathan Robinson
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