NORTHERN IRELAND (STORMONT
HOUSE AGREEMENT) BILL

EXPLANATORY NOTES

What these notes do

These Explanatory Notesrelate to the NorthernIreland (Stormont House Agreement) Bill as
introduced in the House of Commonson [ ].

e TheseExplanatory Noteshavebeen prepared by the NorthernIreland Office in order to assist
thereader of the Bill and to helpinform debate on it. They donot form part of the Bill and

havenot beenendorsed by Parliament.

e TheseExplanatory Notesexplain whateach partof the Bill will meanin practice; provide
background information on the development of policy; and provide additionalinformation on

how the Bill will affect existing legislationin this area.

e TheseExplanatory Notesmightbestbe readalongside the Bill. They arenot, andarenot
intended tobe, a comprehensive description of the Bill. So where a provision of the Bill does
not seem torequire any explanation or comment, the Notes simply say in relation toitthat the

provisionis self-explanatory.
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Overview of the Bill

1 Themeasuresin the Northern Ireland (Stormont House Agreement) Bill give effect to
commitmentsmade in the Stormont House Agreement to establish severalnew institutions

todeal withthelegacy of the Troubles in Northern Ireland.

Policy background

2 TheStormont House Agreementl (the Agreement) wasreached on 23 December 2014,
following 11 weeks of talksbetween the UK Government (the Government), the five largest
political parties in the NorthernIreland Assembly, and the Government of Ireland on
matters for which they have responsibility, in accordance with the three-stranded approach
reflected in the 1998 Belfast Agreement.

3 TheAgreementaddressed a number of challenges facing NorthernIreland, including
welfarereform, fiscal sustainability, measures to deal with thelegacy of the Troubles,
arrangements to examineissuessuchas flags, parades, cultural identity and tradition, and
improvements to the working of devolution. Some of the commitmentsin the Agreement
were given legislative effect through the Northern Ireland (W elfare Reform) Act 2015and
Northern Ireland (Stormont Agreement and Implementation Plan) Act 2016.

4 TheNorthernIreland (Stormont House Agreement) Bill is intended to deliver the parts of
the Agreement requiring legislation whichaddress the legacy of the pastby providing for
the establishment of:

e theHistorical Investigations Unit (HIU) — an independent institution that will

take forward outstanding investigationsinto Troubles-related deaths;

e thelndependent Commissionon InformationRetrieval (ICIR) —an independent
institution established by international agreementbetweenthe UK and Irish
Governments that will enable victimsand survivors of the Troubles to seek and
privately receive information about the Troubles-related death of their next-of-

kin;

e anoralhistory archive (OHA)-toenable people fromall backgroundsto share
experiences and narratives related to the Troubles and to draw together existing
oral history projects;

e thelmplementationand Recondiliation Group (IRG) - to promote reconciliation
and commission a report on patternsand themes from independent academic

experts.

5 The Agreementstatesthat "anapproach to the pastis necessary whichrespectsthe
following principles: promoting reconciliation; upholding the rule of law; acknowledging
and addressing the suffering of victims and survivors; facilitating the pursuit of justice and
informationrecovery; is humanrights compliant; and is balanced, proportionate,
transparent, fair and equitable”. The Bill measures have therefore been developed with
these core principlesand aims in mind.

6 In 2015, the Government and the political parties agreed that these provisions should be

1 Full text of the Agreement is available here: https://www.gov.uk/government/publications/the -stormont-house-
agreement
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taken forward in a single Bill before Parliament, covering both devolved and non-devolved
matters.

7  Thesemeasures were the subject of further discussions in the cross-party talksthatled to
the publication of "A Fresh Start: the Stormont Agreement and Implementation Plan"2 in
November 2015. Further discussions have taken place with the political parties since that
time, mostrecently in January and February 2018. Following these extensive political
discussions, the Government believes that itis appropriate to publish the Bill as partofa

public consultation on addressing the pastin NorthernIreland.

Legal background

8 Many of the provisionsin the Bill are enabling provisions. They provide for the functions of
thelegacy institutions and how they will be structured in order to deliver those functions.
As theseinstitutions are newly established through the Bill, much of the legislationis new.
However, the following existing primary legislationis relevant:

e PublicRecords Act(NorthernIreland)1923
e International Organisations Act1968

e Official Secrets Act1989 (Prescription) Order 1990
@ DataProtection Act 1998

e NorthernIreland Act1998

@ Northern Ireland (Sentences) Act 1998

e HumanRights Act 1998

e Police(NorthernIreland) Act 1998

e Police(NorthernIreland) Act 2000

e Freedom of Information Act 2000

e Regulation of Investigatory Powers Act2000
@ Justice (NorthernlIreland) Act 2002

e Investigatory Powers Act2016

9 Thecommentary on the Billclauses and schedules explains any additional relevantlegal
background.

Territorial extent and application

10 Themajority of the provisions in the Bill extend to the whole of the UK, with the exception
of Part 4 (the Oral History Archive) and paragraphs 8 and 9 of Schedule 7 (offences in
relation to the HIU), which extend to Northern Ireland only. However, the applicationofa

2 "A Fresh Start: the Stormont Agreement and Implementation Plan" can be found here:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/479116/A_Fresh_Start_-
_The_Stormont_Agreement_and_Implementation_Plan_- Final_Version_20_Nov_2015_for_PDF.pdf
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Bill (whichis about where a Bill produces a practical effect) canbe narrower thanitsextent,
and all of the measures will primarily be applicable in NorthernIreland only.

TheBill covers matters which are devolved as well as matters that are reserved or excepted
under the Northern Ireland Act 1998.In line with the convention that the UK Parliament
will not normally legislate on a devolved matter without the consent of the devolved
legislature, the Governmentis seeking a Legislative Consent Motionin respect of the
transferred matters.

In the case of the Independent Commission on Information Retrieval, whichwillbe an
internationalbody, corresponding legislation willbe required to be enacted by the Houses
of the Oireachtas to ensureit canoperatein Ireland. The Government of Irelandhas
committed to taking this forward.

Commentary on provisions of Bill

13

Note thatthe following provisions have been ordered in a way that allow's the commentary
of the schedule to follow on from the commentary on the clause to whichit relates, in order
toassistthereader.

Part 1: Introductory provisions

Clause 1: The "general principles”

14

15

The Stormont House Agreement states that the approach to dealing with thelegacy of the
past should respect a number of core principles. Clause 1 sets out these principles, which
will inform the way in which each of thenew legacy institutions in the Bill operates,
including theneed tobe balanced, proportionate, transparent, fair and equitable.

Each of thenew institutionshasa duty to exerciseits functions in a manner consistent with
the general principles under clauses 7,43, 52 and 60 respectively.

Part 2: The Historical Investigations Unit

Clause 2: Establishment of the Historical Investigations Unit and Schedule 1

16
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Clause 2 establishes a new body corporate tobe knownas the Historical Investigations
Unit, or the “HIU”. The HIU will be independentand, as such, this clause makes clear that
it does not hold any status, privilege or immunity of the Crown.

Schedule1 setsout the powers of the HIU and the way in which the HIU must conductits
proceedings. Most of these provisions are self-explanatory, but some clarification is
providedbelow.

As a statutory body, the HIU will only have the power to do that which statute saysit can
do. Thebroadprinciplein paragraph1(1) of Schedule1 is that the HIU may do anything
that it thinksnecessary and expedientin connection with the exercise of its functions. That
broad principleis particularised, and in some cases restricted, in the following paragraphs.
For example, the HIU can enter into contracts, and acquire and dispose of property, butit
cannotborrow money, as the HIU’s funding will come from public funds.

The HIU is responsible for the payment of remuneration, pensions, allowances, gratuities or
compensation to, or in respect of, the Director, other HIU members and HIU officers. “HIU
officer” is defined in clause 39 as personsemployed by or seconded to the HIU, and the
Director of the HIU in his or her capacity as an HIU officer. For example, remuneration
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might be paiddirectly toa personemployed. Alternatively, in the case of secondments,
arrangements might provide for payments tobe made to thebody from which the officer is
seconded. All such payments come out of the funding putat the disposal of the HIU under
clause4.

Of particular note in Schedule 1 are the provisions (paragraph2(4) and (5) and paragraph
3(7)and (8)) which allow persons who are not members of the HIU to attend HIU meetings
or committee meetings, with their reasonable expenses for attendance reimbursed. For
example, the HIU may want anexternal auditor to attend one or more ofits meetingsto

provide advice on proper audit procedures.

Similarly, aslongas the HIU is satisfied that thereis a specialneed to doso and the person
has relevant specialist expertise (such as accountancy or legal expertise), the HIU can
appointindividuals who are not members of the HIU to chair or bea member of a
committee or a sub-committee which deals with complaints, financial matters or
administrative matters, and may pay remuneration and allowances to such a person. For
example, the HIU may decide to appointa person with accountancy expertise as a member
of an audit andrisk committee, or the HIU may decide to appoint a person with judicial or
significantlegalexperience to chair a complaints or disciplinary committee.

Clause 3: HIU members and officers and Schedule 2
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This clause provides for the core membership of the HIU. The HIU may employ persons
directly ormay make arrangements to take persons on secondment from otherbodies,
including police forces. In so doing, it mustensure a range of relevant experienceby
employing persons who have experience of conducting criminal investigations both within
and outside NorthernIreland.

Parts1and 2 of Schedule 2 provide for the appointment, removal and terms and conditions
of the Director and the other members of the HIU. The appointment and removal of the
Director and the two non-executive members will be by the NorthernIreland Minister of
Justice, who mustact on the recommendation of an appointments panel comprised of the
Attorney General for Northern Ireland, a Commissioner for Victimsand Survivors, the
head of the Northern Ireland Civil Service and a personappointed to the panelby the
Minister of Justice who has experience of managing major criminalinvestigations. The two
executive members will be appointed by the Director and will be bothmembers and officers
of the HIU. This is consistent with guidance issued by the Department of Financein
Northern Ireland, whichis available at https://www.finance-
ni.gov.uk/sites/default/files/publications/dfp/daodfp0613att.pdf.

Part 2 alsocontains technical provisions about the status of functions conferred on the
Director, in light of the HIU’s cor porate structure. Functions which are conferred
specifically on the Director aretobe treated, in legal terms, as functions of the HIU which
areexercised by the Director on itsbehalf. It alsoenables the Director to delegate most, but
not all, of those functions to HIU members or officers. The business of the HIU can continue
even if for somereasonthereis no Directorin post, or the Directoris unable (temporarily or
otherwise) to carry out the function. In such circumstances, the HIU can (corporately)
exercise functions on the Director’s behalf, and may delegate that exercise to one of the
members, a HIU officer, or a committee or sub-committee.

Part 2 makes clear that persons holding political office may not be a member of the HIU
(and Part3 precludes the same categories of persons frombeing HIU officers). Additionally,
the Minister of Justice may require the Director and non-executive members, or persons
being considered for appointment as such, to provide information to the HIU regarding any
potential conflict of interest or which could affect the ability of the person tobe fairand
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impartial. The Director may require persons being considered for appointment as executive
membersto provide such information.

26 Similarly, any personapplying tobe an HIU member or officer mayberequired to declare
any pastconviction, irrespective of whether the convictionis ‘spent’. Thisis consistent with
the position in relation to the Director of Public Prosecutions for Northern Ireland and any
employment or other work in his office; constablesin the Police Service of Nor thern Ireland
(PSNI), police trainees, police cadets, police support staff and personsemployed to assist
constables; and any office or employment or other work in the Serious Fraud Office, the
National Crime Agency, Her Majesty’s Revenue and Customs or the Office of the Police
Ombudsman for Northern Ireland (the Ombudsman).

27 Part 3 makes further provisionabout the employment or secondment of HIU officers.

28 Theeffect of a secondment is that the secondee remains an employee of their original
employer. However, for the period of their secondment, they would become an HIU officer
and wouldbeunder the directionand control of the Director of the HIU in the same way as
other employed HIU officers. Specific provisionneeds tobe made for secondments from the
PSNIand police forcesin England and Wales to ensure that such personsdonot lose their
entitlements to pensions and benefits when they are seconded. Ifa person whois seconded
totheHIU is a constablein the PSNI, that office of a constableis suspended for the period
of secondment to the HIU, and revived when the secondment ends and the person returns
toserviceas a constable in the PSNI (unless the person ceases tohold the office of constable
in theinterim). How ever, secondment does not affecta PSNI officer's status for the purpose
of membership of the Police Association, and the restrictions on membership of a trade
union in the person's capacity as a PSNI officer . If a person is a constable outside of
Northern Ireland (for example, in Scotland), the person cannot exercise the powers and
privileges of a constablein NorthernIreland. In either case, this means that the person does
not have the powers and privileges of a constable in NorthernIreland during secondment
tothe HIU, unless the person is specifically designated with those powers by the HIU
Director (see clause 24).

29 Theremaining provisions are self-explanatory.

Clause 4: Funding
30 Clause4 sets outthe funding model for the HIU.

Clause 5: Deaths within the HIU's remit and Schedule 3

31 Clauseb5 and Schedule 3 set out the deaths which fall within the HIU's remit. Thereare
three categories of deaths which will be within the HIU's remuit:

e wherethe Chief Constable of the PSNIhas certified that the deathwas partofthe
caseload of the PSNI's Historical Enquiries Team (HET) before 23 December 2014

and thatdeathrequires furtherinvestigation;

e wherethePolice Ombudsmanhascertified that the death was partof the
caseload of the Ombudsman’s Historical Investigations Directorate (HID) before
the date on whichthe HIU provisionsin the Bill are commenced, and the death
requires further investigation; and

e wherethedeath was wholly caused by physical illness or injury that wasthe
direct result of an act of violence or force thathas the required connection with
Northern Ireland and was carried out in the period 11 April 1998 - 31 March



2004. The "required connection with Northern Ireland"is defined at clause 5(6).

32 Clauseb goes on to placea duty on the HIU to publisha list of all deaths withinits remit
and specifiesinformation that the HIU mustinclude as part of thatlist.

33 Schedule3 clarifies that a death on the HET or HID caselist requires further investigation if:

e theinvestigation is incomplete, becauseit had notbegun (Condition A) or had

not been completed by therelevant date (Condition B), or

e theinvestigation had beencompleted by therelevant datebutone of Ground A
or Ground B (relating tonew evidence) for further investigationapply, or
GroundsCor D apply in HET cases, (Condition C), or

e theDirectorof PublicProsecutionsfor NorthernIreland refers a case to the HIU
in theway described in Schedule 6 (Condition D).

34 Paragraph6 of Schedule 3 explainsthe conditionsthat mustbe satisfied for completed HET
or HID cases tobeinvestigated by the HIU. Thesearereferredtoas Ground A and Ground
B. Paragraph?7 of Schedule 3 explains the conditions that mustbe satisfied for completed
HET cases tobeinvestigatedby the HIU. These arereferred to as Ground C and GroundD.

35 Ground Ais that thereis new evidencerelating to the death, whichis not evidence of non-
criminal police misconduct and the HIU has reasonable grounds for believing the new
evidenceis capable ofleadingto theidentification or prosecution of a personinvolved in
thedeath. In forming sucha view, the Director must take account of the credibility of the
new evidence. The HIU must also establish a procedure by which families may bring to the
attention of the HIU new evidence and the HIU must publish that procedure.

36 Ground B applies where thenew evidenceis of non-criminal police misconduct and the
HIU has reasonable grounds for believing that thenew evidenceis capable of leading to the
identification or disciplinary proceedings of a person involved in the death, and the HIU
considers thatit is appropriate to investigate the police misconduct because of the gravity of
the conductor there are exceptional circumstances. If the new evidence relates to conduct of
a police officer whichwould be a criminal offenceif proved, that willfall under Ground A
rather than GroundB.

37 Paragraph6 of Schedule 3 also defines what is meant by certainterms usedin paragraph6
including new evidence. Evidenceis new evidenceif either theindividuals carrying out the
investigatory process for the originalinvestigating body, or the HIU, did not know of the
evidence or knew of it but did notknow of the relationshipbetween the evidence and the
death. An example might be where the PSNI knew what weaponwasused tokill a person,
and thatan identical weapon wasused in another death that it was investigating, but did
not make thelink between the two deathsbecauseit did notknow of the relationship (the
new evidencebeing the relationship). Schedule 6 makes further provision relatedto the
investigatory function of the HIU in relation tonew evidence after the HIU has finished its
investigation (or ifits investigatory function is notexercisable).

38 Ground Capplies (other thanin relationto a case describedin paragraph7(7) of Schedule 3;
see paragraph40 below) w here the investigatory process of the HET has been completed
and the Chief Constable hasreasonable grounds for believing the death was the direct
result of the use of forceby a person (referred to as P) and, having particular regard to the
reportof Her Majesty's Inspectorate of Constabulary of July 2013 (see paragraph 7(5)), is
satisfied thatthat conductby P requires further investigation .
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Ground Dapplies (other thanin relation to a case described in paragraph7(7) of Schedule 3,
see paragraph40 below) w here the investigatory process of the HET has been completed
and the Chief Constable has reasonable grounds for suspecting thata person (referredto as
P) facilitated an offence or avoidance of justice relating to the deathand did so with the
intention of achieving an unlawfulor improper purpose and either, that by doing so the
Chief Constable hasreasonable grounds to suspect that P committed a criminal offence, or,
that the Chief Constable considers the HIU should investigate because of the gravity of P's
conduct or there are exceptional circumstances. The Chief Constable mustalso besatisfied,
having particular regard to the report of Her Majesty's Inspectorate of Constabulary of July
2013 (see paragraph 7(5)), that P's conduct requires further investigation.

GroundsCor D will not apply when the death was part of the HID (as well as partof the
HET) caseload, P's conducthas already been investigated and the HID process hasbeen
certified as complete.

Clause 6: Functions of the HIU and Schedule 4

41

42

43

44

This clause describes the main functions of the HIU. These are (a) subject to the provisions
of Part 2 of the Bill, toinvestigate deaths withinitsremit, (b) to prepare family reports in
respectof such deaths; and (c) to provide supportand other assistance to the families of
those who died.

Where the HIU investigates criminal offences, the HIU will produce a criminal investigation
report (clause 13) and where it investigates police misconduct it will produce a misconduct
investigationreport (clause 14). These two reports will be combined into a single
investigationreport (clause 16) which will form the basis for the production of a family
reportin respectof each death (clause 17). The HIU may decide to combine investigation
reports or family reports for linked deaths. Clause 8 and 9 sets outhow the investigation
into the death mustbe conducted.

This clause requires the HIU Director toissue a statement setting out how the HIU will
exerciseitsinvestigatory function. The statement must cover

a. how theHIU will ensureitsinvestigations are compliant with its humanrights
obligations, particularly its Article 2 obligations under the Human Rights Act1998.
This mustinclude a statement about how those obligations will be complied within
connection with the investigation of deathsin accordance with clause 10 (whichis
about avoiding conflicts of interest). Such a statement might set out how the HIU will
ensure that the persons conducting an investigation into a death are practically
independent from those implicated in the events;

b. how the HIU will ensure that the order in which cases will be taken willbein
accordance with clause 8 (which requires deaths within the HIU's remittobe
considered chronologically by the HIU unless there are exceptional circumstances and
the HIU would perform its functions more effectively by investigating deaths in a
different order).

Schedule 4 makestransitional provision for deaths which fall within the remit of the HIU
but in respect of which, immediately before the HIU commences, an investigation w as
being conducted by the PSNI (or another police force) or the Ombudsman, but their
investigationis at suchan advanced stage thatit wouldbe inappropriate for the HIU to
begin an investigation. In these cases, the HIU Director and the Chief Constable or the
Ombudsman cancome to anagreement that the PSNIor Ombudsman respectively will
continue theinvestigation for an agreed period, having regard to theneed for the deathto
beinvestigated with reasonable expedition. Such an agreement mightbe made, for



example, ifat an advanced stage of the investigation the PSNIis in the process of
interviewing suspects in respect of an offence and the progress of the investigation would
besubstantially delayed if the HIU were to takeit over.

45 Attheend of the transitional period, the case would move to the HIU and the HIU will
prepare a family report, unless there are further investigative steps tobe taken. Further
investigative steps can only be takenby the HIU if one of tw o conditions is met. Condition
A applies where the Director has reasonable grounds for believing thata crime relating to
the death has been committed and that there are reasonable investigative steps the HIU
could take whichare capable ofleading to the person who committed that offence being
identified or prosecuted. Condition B applies where the Director decides thereare
reasonable investigative steps the HIU could take which are capable of identifying a person
whose conduct constitutesnon-criminal police misconductrelating to a death, or
disciplinary proceedings against sucha person, and it is appropriate to investigate because
of the gravity of the misconduct or there are exceptional circumstances.

Clause 7: Exercise of functions by the HIU

46 This clause setsout the generalmanner in which the HIU must exercise its functionsand
places it under dutiesnot to do anything which might: prejudice the national security
interests of the UK; put at risk thelife or safety of any person; or have a prejudicial effect on
criminal or police disciplinary proceedings. These requirements apply to all of the HIU’s
functions, induding bothits investigatory and support and assistance functions. Like the
other institutions for dealing with the past, the HIU must also exerciseits functionsin a
matter thatis consistent with the general principlesin clause 1.

Clause 8: Exercise of the investigatory function and Schedules 5 and 6

47 This clause setsout how the HIU must exerciseitsinvestigatory function. Subjectin
particularto clause9, as part of its generalinvestigation, the HIU must investigate any
criminal offencesrelating to the death and also any non-criminal police misconduct relating
toa death, where the HIU thinks thatit is appropriate to dosobecause of the gravity of the
conduct or due to exceptional circumstances. “Non-criminal police misconduct” means
misconduct related to a deathby a member of the PSNIor the PSNIReserve, or their
predecessorsthe RUC or the RUC Reserve, which does not constitute a criminal offence (as
defined in clause 39.)

48 Thefact theinvestigatory functionincludes the investigation of criminal offencesandnon-
criminal police misconduct does not mean that the HIU is required to useitsresources to
investigate criminal offences or misconduct which are only remotely connected witha
death.“Criminal offencerelating toa death” is defined asa criminal offence that is closely
related toa death, including criminal offences comprised in a course of conductleading to,
or following from, the death, and criminal offencesrelating to any investigation, arrest or
prosecution which concerns the death. “Non- criminal police misconduct relating toa
death” is similarly defined. (For both definitions, see clause 39).

49 This clause establishes that deaths must usually be investigated in chronological order,
unless the Director is satisfied that there are exceptional circumstances and that the HIU
would performits functions more effectively by investigating in a different order. This
might occur where, for example, two deaths occurring a number of years apart are closely
linked, soit would be most effective and appropriate in operational terms to investigate
them at the same time.

50 Schedule5 modifiesthe HIU’s functionsin respectof cases withinitsremit thatare certified
as being “substantially complete”. There are three types of case which are “substantially

10
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complete”:incomplete HET cases in respect of which the Chief Constable certifies thereare
no furtherinvestigative steps for the PSNIto take; HID cases where the investigation is
completebut whereno statement by the Ombudsmanis tobeissued orhasbeen issued; the
deaths thatare within the remit of the HIU which occurred in the period beginning with 11
April 1998 and ending with31 March2004. Anexample ofa case whichthe Chief
Constable might certify as substantially complete mightbe if a full investigation has taken
place,but noreport was provided to the family of the deceased by the HET. In substantially
complete cases, the investigatory function of the HIU can only be exercised if either
Condition A or ConditionBis met. Condition A applies where the Director hasreasonable
grounds for believing that a criminal offence relating to the death has been committed and
therearereasonable investigative steps that could be taken capable ofleading to the
identification or prosecution of a person for that offence. Condition B applies where the
Director decides there are reasonable investigative steps that could be taken capable of
leading to theidentification of a person whose conduct constitutes non-criminal police
misconduct relating to the death or disciplinary proceedings against such a personand it is
appropriate toinvestigate due to the gravity of the misconduct or exceptional
circumstances. If neither condition applies, then the HIU must simply establish whether
thereis any additional information available, and proceed to prepare a family report in
respectofthe death.

Schedule 6 allows for the Director of PublicProsecutions for NorthernIreland (the DPP) to
refer relevant deaths (defined in paragraph 1(6) of Schedule 6) to the HIU for investigation.
The schedulesets out thatin order for the DPP to make sucha referral, they mustbe aware
of new evidencerelating to the death and must consider that thenew evidence would be
capable ofleading the identification of a person involved in the death or prosecutionofa
person for a criminal offence relating to the death. This provision also establishes that the
DPP must exercise this power of referral in accordance with the general principlesset out in
clause1.Schedule 6 also makes further provision related to the identification of new
evidence and the procedure for bringing new evidence to the attention of the HIU.

Clause 9: Operational control by Director

52

53

54

Subject to the provisions described above about the order in which deaths mustbe
investigated, the Director of the HIU has operational control over investigations, including
the power to decide the extent to which aninvestigationis needed and the manner in which
aninvestigation is conducted. Clause9 makes further provisionabout the exercise of that
operational control.

When exercising operational control, the Director musthave regard to the aim of the HIU
completingits investigations within 5 years. Theinvestigatory functionof the HIU is only
exercisableif the circumstances specified as conditions A, B or Caremet. If thereis not
sufficientinformation available to the HIU to form a view on whether conditions B or C
exist, theinvestigatory function canbe exercised in order to seek information to enable that
view tobeformed. If the investigatory function is not exercisable, the HIU must establish
whether there is any additional information available, and proceed to prepare a family
reportin respect of the death (clause 9(14)). If theinvestigatory function is exercisable,
when exercising operational control, the Director must also take into account any previous
investigation thathas been carried out into a deathand mustnot duplicate any aspect of
that previous investigation unless, in the view of the Director, that duplication is necessary.

Condition A is where thereis new evidencerelating to the death that the Director has
reasonable grounds for believing is capable of leading to the identification of a person
involved in the death (see clause 9(10) for the meaning of "a personinvolved in the death")
or punishment of a personfor a criminal offence, or non-criminal police misconduct,
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55

56

57

relating to the death (see paragraph 48 above for an explanation of the meaning of those
terms). In forming a view on whether new evidenceis capable of leading to the
identification, prosecution or disciplinary proceedings, the Director must take account of
the credibility of thenew evidence.

ConditionB is where the Director has reasonable grounds for believing thata criminal
offencerelating to the death has been committed and that there are reasonable investigative
steps the HIU could take which are capable of leading to the person whocommitted that
offencebeingidentified or prosecuted.

Condition Cis where the Director decides that there are reasonable investigative steps the
HIU could take whichare capable of leading to the identification of a person whose conduct
was non-criminal police misconduct in relation to the death, or disciplinary proceedings
againsta personfor suchmisconduct; and that the Director also considers that itis
appropriate toinvestigate the misconductbecause of its gravity or exceptional
circumstances.

In relationto Conditions A, Band C, the Director is not prevented from forming the view
that, respectively, the new evidence or reasonable investigative steps, are capable of leading
totheidentificationor punishment of a person involved in the death by factors such asthat
person's health, domicile, or the period of time that has elapsed. For example, if thereis
new evidencebut the personsuspected of committing an offence in relation to the death has
died, without this provision the HIU would notbe able to investigate the new evidence
before compiling the family reportasno prosecutionor disciplinary proceedings would be
possible.

Clause 10: Avoiding conflicts of interest

58

59

60

This clauserelates to avoiding the risk of conflicts of interest arising. It provides that the
Director may require an HIU officer or prospective officer to provide informationregarding
any potential conflict of interest which could affect their ability tobe fair and impartial.

The Director must take steps to ensure that no one investigating a death has, or could
reasonably be perceived tohave, a conflict of interestin relation to that particular
investigation. Further, the Director must organise teams of HIU officers such that one team
is comprised of officerswho donot have a (or haveno perceived) w ork-related conflict of
interestin relationto any death within the HIU's remit resulting from a previous
employment.

The Director must consult the family of the deceasedin allocating the investigationto a
particular team and have regard to their views.

Clause 11: Statement about the exercise of the investigatory function

61

62

This clauserequires the HIU tohaveregard to the statementissued by the Director (under
clause6(3)). The Director must keep the statementunder review and reviseit if
appropriate. Beforeissuing the statement, or revising it significantly, the Director must
consultthe Northern Ireland Policing Board. The statement mustbe published.

Therequirement to consult the Policing Board is linked to the Policing Board's specific duty
(in Schedule 15) to consider the extent to which the HIU’s functions have been exercisedin
accordance with this statement, and more generally with its humanrights obligations.

Clause 12: Separate conduct of criminal and police misconduct investigations

63

This clause setsout the process tobe followed before and during an investigation of a death
withinthe HIU’s remit whichrequires both a criminalinvestigation and a non-criminal
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64

65

police misconductinvestigationtobe carried out.

The HIU must firstforma view asto whetherboth kinds of investigation are needed before
it starts toinvestigate a deathand thenkeep this question under review throughoutits
investigationinto the death. The criminal investigationmust be conducted separately and
before the investigation intonon-criminal police misconduct, so that theinvestigationsare
conducted sequentially. The HIU is required to suspend ongoing police misconduct
investigations pending the condusion of a criminalinvestigation. The HIU may then
proceed witha misconductinvestigation onceit has finished taking investigative stepsin
the criminal investigation. This is the case even where the Director of Public Prosecutions is
considering charges in relation to criminal offences, subject to the HIU's duty under clause 7
not to do anythingin carrying out its function which mighthave a prejudicial effect on any
actualor prospective criminal proceedings.

Therequirement to conductinvestigations separately and sequentially does not prevent
information obtained during the course of the criminalinvestigation frombeing used as
part of a subsequent misconduct investigation, unless so using the information would be
inconsistent with other legislation, in particular, with section9 of the Crime (International
Co-operation) Act 2003. That section provides that evidence obtained pursuant to a request
for mutual legal assistance from outside the UK can only be used for the purpose specified
in the original request, unless the government in question gives consent toitsuse for
another purpose.

Clause 13: Criminal investigation reports

66

67

This clauserequires the HIU to produce a criminalinvestigationreport once a criminal
investigationinto a death (under clause 12)is finished. The HIU is required to provide the
DPP witha copy of the criminalinvestigation report, w hether or not the HIU concludes that
any criminal offences were committed. The HIU must also give the DPP a statement of
those offences (ifany).

Therest of this clause is self-explanatory.

Clause 14: Police misconduct investigations: procedure and report

68

69

This clauserequires the HIU to produce a statement of the procedures that it will follow
when investigating alleged non-criminal misconduct of current and former police officers.
The HIU must ensure that any such procedures are consistent with existing PSNI and Police
Ombudsman procedures, so that there willnot be two different sets of procedures,

depending on the body investigating the misconduct.

Currentor former police officers under investigation will be able to request a copy of the
statement.

Clause 15: Recommendations regarding police discipline

70

This clause setsout the process and actions that the HIU and the disciplinary authority may
or must take where thereis an investigationinto non-criminal misconduct of a member of
the PSNIor the PSNIReserve who s stilla serving officer.

Clause 16: Investigation reports

71

This clauseis self-explanatory.

Clause 17: Comprehensive family reports

72

This clauserelates toreports provided to the family of the deceased in relation to their
relative's death ("family reports"). It requires that each family reportis as comprehensive as
possible, while also being accessible and consistent w ith the HIU's other duties. It further
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73

requiresthateachfamily report mustinclude a statement on whether the HIU investigation
complied withits humanrights obligations. It sets out the relativesto whom the report
must (close family member, as defined in clause 67), or may (other family members)be
provided, and the circumstancesin which the HIU may issue aninterimreport.

Many of the deaths that the HIU will investigate will date back several decades. As such,
this clause also requires that the family report take account of the contextin which any
previous investigationinto the death took place.

Clause 18: Particular material in family or interim reports

74
75

76

77

This clause makes provision for particular material in family and interim reports.

First, it requires that, where the Secretary of State has determined that material must not be
disclosed because it would, or wouldbelikely to, prejudice national security (see schedule
10), the family or interim report must make this clear, including setting out any reasons
given by the Secretary of State for preventing the disclosure.

Second, whereinformation has beenreceived from the Irish authorities referred toin the
clause, the family report mustinclude a statement commenting on the co-operation
providedby those Irishauthoritiesand whether any of the information was redacted before
it was provided.

Third, where the HIU proposestoissue a report whichmakes significant criticism of a
particularindividual who wasinvolved in preventing or investigating an event of which
the death forms part, the HIU must notify thatindividual and should invite the individual
torespond. The HIU must then consider any representations that the individual may make
(normally) within 30 days and should notify the individual that the time period may be
extended whereit is satisfied thereis good reason. This will provide the HIU withthe
opportunity to consider further contextualinformation. The HIU should ensure the report
fairly reflectsthe representationsmade by theindividual whichmay incdude amending the
draft.

Clause 19: Provision of reports to injured persons

78

79

80

There willbe cases where the HIU investigatesa death or deaths arising from anincident in
whichother people were also injured. This clause enables someone w ho was injured to
request a copy of a family orinterim report issued to the relatives of the deceased.

The HIU may decide thatit is appropriate to provide a copy of thereportto aninjured
person, having first sought the views of the family of the deceased.

The HIU may decide to remove some information from the copy of thereport tobe
providedto an injured person to comply withthe Data Protection Act 1998 (see clause
27(5)(a)), or whereits inclusion would be distressing to the family. For example, the HIU
might remove medical informationabout the deceased which was suitable for provision to
the family, but would be distressing if made more widely available.

Clause 20: Publication of reports

81

82

Under thisclause family reports (andinterim reports) canbe published by the HIU, but the
HIU must give consideration to any representations made by family members or injured
personsbefore deciding whether to publish.

The HIU may decide to remove some information from the copy for publicationto comply
with the Data Protection Act 1998 (see clause 27(5)(a)), or if publication would be
distressing to the family or someone who wasinjuredin the incident.
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Clause 21: Appeals

83

84

85

This clause provides for a right of appeal (withoutleave being necessary) to the High Court
in Northern Ireland where either a close family member of the deceased who receives a
copy of the family report or interim report or the HIU Director wishes to challenge the
decision of the Secretary of State not to permit disclosure of information (under schedule
10) whichwould or wouldbelikely to prejudice national security. If thereisno close
family of the deceased whoreceivesa copy of the family report, thentheright of appeal can
beexercised by any other family member who receivesa copy of the family report or
interimreport.

The clause makes provision about the procedure for suchan appeal and specifies that the
court's functionwould be to review the Secretary of State's decision applying the principles
applicable for judicial review. This would include consideration of w hether the decision
was compatible withhuman rightslegislation. If the court quashesthe Secretary of State's
decision, it must direct the Secretary of State to retake the decision within (generally) 60
days, butthe court may specify alonger period. Ifthe courtdoes not quash the decision, it
must dismissthe appeal.

Thereis an onward right of appeal, withleave, by any party to theappeal. Leavetoappeal
will onlybe givenifthereis animportant point of principle or practice or some other
compelling reason for the appeal tobe heard. Thereis the possibility of final appeal to the
Supreme Court. Ifthe High Court quashes the Secretary of State's decision and the
Secretary of State appeals, the HIU may notrelease the family report pending the
conclusion of the appeal process and the period for remaking the decision following the
conclusion of the appeal. If the Secretary of State does not appeal and remakes the decision,
the HIU may not release the family report during the period for remaking the decision.
Once the Secretary of State has notified the HIU of the Secretary of State'sremade decision,
the HIU must produce a new family report (or interimreport) in accordance with clause
18(4).

Clause 22: Support and assistance to family members

86

87

This clause provides for specific kinds of support and assistance that the HIU must offer to
family members, including ensuring thatan HIU officer is available to support the family
throughreceiving a report, and for a general duty to provide other supportandassistance.

It is for the HIU to decide what other support and assistance is necessary in respect of a
particular death. For example, the HIU might putin place specific arrangements for the
provisionof updates and advice on the process as the investigation progresses, and might
offer pastoral support to families who find the investigative process tobe confusing or
distressing. The HIU must provide information about supportservicesavailable, but will
not have the power to offer financialassistance or legal advice, whichmay be available
throughother routes.

Clause 23: Statement about the exercise of the function of giving support and

assistance

88

89

This clauserequires the Director toissue a statement setting out how the HIU will exercise
its family support function. Thismight, for example, include a description of the kinds of
supportservices to which the HIU might refer families and how those supportservices
differ from thekind of support that the HIU can itself offer.

The Director must consult the Commission for Victims and Survivorsbeforeissuing the
statement.
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Clause 24: Operational powers of the Director and other HIU officers and Schedule 7

90

91

92

93

94

95

96

This clause confers the powersand privileges of a constable on the Director and permits the
Director to designate any HIU officer as having such powers, where the Director is satisfied
that the officer is capable of exercising those powers, has received adequate training and is
otherwise a suitable personto exercise them. The Director and HIU officers canonly
exercise the powers and privileges of a constable in criminal investigations.

When the Director designates an officer with the powers of a constable, that designation
may be time limited. For example, the Director might decide that anofficer only needstobe
designated for a short period of time in order to conduct a particular partof the
investigation.

TheDirector canlimit the operational powers the designated HIU officer will have, and the
purposes for which they are authorised to use these powers. For example, the Director may
decidenot to designate HIU officers with some of the powers of a constablerelating to
general public safety or the maintenance of public order (e.g. confiscating alcohol at public
processions) on thebasisthat they are unlikely tobe used for the purpose of conducting the
HIU’s investigations.

A designated HIU officer is placed on the same footing as a police constablein Northern
Ireland, so thatreferencesin existing legislation to a constable will include references toa
designated HIU officer, including in relation to theissue of warrants. This Scheduleis
linked to clauses 35 and 36, which provide that the Department of Justice, or the Secretary
of Statein relationtonon-devolved matters, has the power to make regulations which are
considered appropriate in consequence of designated HIU officers having the powersand
privileges of constables. For example, some of the provisions of the Police and Criminal
Evidence (Northern Ireland) Order 1989 require actions to be authorised by a police officer
of a particular rank. Regulations might specify that suchactions can be authorisedbya
designated HIU officer of a particular description, suchas a grade or a pay scale, depending
onhow theHIU s structured.

Itis a criminal offence to assault, resist, obstruct or impede a designated HIU officer, or
anyone assisting that officer in their work. The punishment for such an offenceis, on
summary conviction, up to 6 months' imprisonmentor a fine of up to£5,000 or both, and,
on indictment, up to2 years'imprisonment or a fine or both, replicating the penalty that
would apply where such an offence was committed in respect of a police officer (see section
66 of the Police (Northern Ireland) Act 1998).

Itis alsoa criminal offence toimpersonate an HIU officer. The punishment for such an
offenceis, on summary conviction, up to 3 months' imprisonment or a fine of up to£5,000
or both, and on indictment, up to 12 months' imprisonment or a fine or both. Thisreplicates
the penalty available for impersonating a police officer (see section 67 of the Police
(NorthernIreland) Act 1998).

These two offences extend to Northern Ireland only, because the operational powers of HIU
officers will only be availablein Northern Ireland.

Clause 25: Full disclosure to the HIU and Schedule 8

97

The Stormont House Agreement includes a commitment from the UK Government thatit
will make full disclosure to the HIU3. This clause ensures that relevant authorities (as
defined in clause 39 and whichincludes the UK Government and its agencies, the security

3 Paragraph 37 of the Stormont House Agreement - https://www.gov.uk/government/publications/the-stormont-house-

agreement
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services, the PSNIand the Ombudsman, The National Archivesand PublicRecord Office of
Northern Ireland) disclose to the HIU all information, documents and other material that
the HIU might reasonably require to carry out its functions.

98 When requiring information, or whena relevant authority decides to provide information
voluntarily, the HIU and relevant authority are to agree how theinformationshouldbe
provided. For example, the HIU and a relevant authority might agree that certain
documentswill be provided in electronic form, or that certain material will be accessed at
the premises of the relevantauthority. However, the HIU can specify reasonable
requirements about how the information, document or other material shouldbe made
available. Any such requirement must alsonot contravene any regulationsmade under
clause 36(4) about the safe handling and holding of information.

99 TheHIU canrequire the Chief Constable or the Ombudsmanto giveit assistance to make
effective use of the information, document or material provided. For example, if the HIU
needed to understand a reference on a document to the PSNT's file sy stem, the HIU w ould
beabletorequestthatthe Chief Constable provide suchassistance and the Chief Constable
could not refuse thisrequest.

100 A relevant authority providing the HIU withinformation, documents or other material
does not constitute a breach of confidence or any other general restriction placed on
informationdisclosure. The Investigatory Powers Act2016is amended by paragraph?7(2)
of Schedule 19 to ensure thatit is possible to disclose intercept to the HIU.

101 Schedule 8 enablesa limited set of DNA profiles and fingerprints, which w ould otherwise
havetobedestroyed, tobekept for usein the HIU’s investigations.

Clause 26: Identifying information given to HIU that is subject to additional

safeguards and Schedule 9
102 This clause introduces Schedule 9, which deals with the identification of “prejudicial

information”, “sensitive information” and “protected international information”, which are
defined in clause 39.

103 Schedule 9 requires that, whenrelevant authorities are providing information to the HIU,
they mustassistthe HIU in complying withits own duties by identifying and notifying the
HIU of any information which is sensitive or prejudicial information. The HIU must also
identify suchinformationitself from time to time, so thatany regulations about the secure
holding of information can be properly applied. The Secretary of State may also notify the
HIU if the HIU holds any protectedinternational information. For example, if the UK
Government givesthe HIU information which w as originally provided to the UK
Governmentby the government of another country, and the general disclosure of that
informationwould damage the UK’s relationship with that country and the prospect of the
UK receiving such informationin the future, the Secretary of State might notify the HIU
that theinformationis protected international information.

Clause 27: Onward disclosure of information by the HIU and Schedules 10 and 11

104 The HIU has a number of specificpowersand duties to disclose information to a range of
persons. For example, one of its core functionsis to prepare family reports for the relatives
of the deceased (see clause 6). The HIU is also required to provide a full report of each ofits
criminal investigations to the Director of Public Prosecutions for Northern Ireland, whether
or not the HIU concludes that any criminal offenceshave been committed (see clause 13).
TheHIU is alsorequired toreportregularly to the Policing Board and, less frequently, to
the Department of Justice and the Secretary of State (see Schedule 16).
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105 This clause provides that those specificreporting powers and duties are not the full extent
of the HIU’s powers to disclose information. Subsection (1) makes clear that the HIU can
disclose informationin other ways too, for example when discussing cases with families or
makingappeals for informationin the press, although the HIU could not disclose
informationin a way that would be inconsistent withitsstatutory functions.

106 The Stormont House Agreement states that: “inorder to ensure thatno individualsare put
atrisk, and that the Government’s duty to keep people safe and secureis upheld,
Westminster legislation will provide for equivalent measures to those that currently apply
toexistingbodies so as to preventany damaging onward disdosure of information by the
HIU.”4

107 Given the provisions about disclosure to the HIU from relevant authorities at clause 25, it is
necessary to placerestrictions on the onward disclosure of certainlimited kinds of
information. Thisclause provides that the HIU’s pow ers to disclose information do not
overrideits generalduties under the Bill, so the HIU cannot disclose information which
would breachits duties not to prejudice national security (butsee paragraph108and 109
below), putat risk thelife or safety of any individual, prejudice actual or prospective
criminal proceedings in the UK or Ireland, or police disciplinary proceedingsin respect of
members of the PSNI. The HIU also cannot disclose protected international information
(but see paragraph108and109below).

108 In most cases, the HIU will itself be responsible for deciding whether a particular disclosure
would breachitsduties. The clause providesthat the HIU can disclose sensitive
informationor protected international information where permitted toby Schedule 10.
Accordingly, the HIU would be able to disclose sensitive information to the Secretary of
State. It will alsobe able to disclose sensitive information to the Director of Public
Prosecutions, the PSNI, Her Majesty's Inspectorate of Constabulary, the Chief Inspector of
Criminal Justicein Northern Ireland or a coroner whois a High Courtor County Court
judge (or, in England and Wales, to a coroner whois a High Court or Circuit Judge),
without seeking prior permission of the Secretary of State. Before disclosing sensitive
informationin this way, the HIU mustnotify the Secretary of State in advance and waita
period of ten w orking days before making such disclosure (paragraph 3 of Schedule 10).

109 How ever, it would contravene this clause for the HIU to disclose sensitive information to
any other person, or protected international information, unless the disclosure haseither
been permitted, or hasnot been prohibited, by the Secretary of State under the process set
outin paragraphs 4 and 5 of Schedule 10. Thisrecognises the Secretary of State’s
overarching responsibilities and expertise in respect of national security and international
relations.

110 This clause also makes clear that the HIU’s pow ers to disclose information donot override
existing protections provided by other legislation. The HIU cannot contravene the Data
Protection Act1998, soit mustactfairly and lawfully in relation to personal data
(information fromwhich a living person canbe identified). Similarly, the HIU cannot
contravene Part 1 of the Regulation of Investigatory Powers Act2000 (or the subsequent
provisionsin the Investigatory Powers Act2016, once enacted), so it cannot make
prohibited disclosures about the interception of communications.

111 Schedule 11 makes itan offence for current and former HIU officers and members to
disclose certain information. The defences to this offence, the location w here the offence
may be committed and the penalty for the offence mirror the provisions in respect of

4 lbid
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offences under the Official Secrets Act1989.

Clause 28: Co-operation between the HIU and other bodies and Schedule 12
112 This clause allows the HIU and all other persons and bodies to cooperate in the exer cise of
their respective functions.

113 Schedule 12 provides for some specific instances of cooperation, suchas where the PSNIis
toinvestigate eventslinked to a death within the remit of the HIU (see paragraph 1). For
example, a weapon usedin an act of violence which caused a death within the HIU’s remit
may havealsobeenused in an armed robbery, which is investigated by the PSNI. The
PSNIand the HIU will be required to make arrangements for co-operating in respect of
their individual investigations. In appropriate cases, these arrangements mightinclude the
PSNItemporarily suspending their investigation until the HIU has concludedits
investigationinto the death. The same provision applies to concurrentinvestigationsby the
Ombudsmanby virtue of paragraph2.

114 Paragraph3 makes provisionsaboutinquests. If, before the period of operation of the HIU,
a Coroner hasdecidedtohold aninquest, or the Attorney General for NorthernIreland has
ordered an inquest, into a death within the remit of the HIU whichis ongoing when the
HIU starts work, the HIU and Coroner must make arrangements to cooperate. However,
during the period of operation of the HIU, Schedule 12 provides that nonew decisions can
bemadeby Coroners, or orders madeby the Attorney General for NorthernIreland, to hold
aninquest until the HIU has issueda family reportinto the case. After theissue of a family
report (or ifthe HIU's period of operationends without the issue of a family report) a
Coroner may only decide tohold an inquest, and the Attorney General for Northern Ireland
may only order aninquest, if there are compelling reasons to do so.

115 Paragraph4 of Schedule 12 requires that where, in the Director's view, a criminal offence
requiresinvestigation but does notrelate to a death within the remit of the HIU, the
Director mustnotify the personor body responsible for an investigation and co-operatein
that investigation. For example, if the HIU discovered new evidence which would justify
furtherinvestigationof a death which took place in Great Britain, the Director would be
required to inform the police for ce responsible for thatinvestigation and to cooperate with
that police forceif it were to decide that further investigation was needed.

116 Paragraph 6 requires the HIU to implement arrangements made in any agreementbetween
UK and Irelandregarding co-operation between the HIU and the Garda Siochana.

117 The remaining provisions are self-explanatory.

Clause 29: Police Service and Ombudsman's functions and police complaints

118 This clause disapplies statutory provisions which currently require the PSNIto take
measures to bring an offender tojustice or for the Ombudsman to investigate complaints,
where the death is the subject of an HIU investigation. In effect, thismeans that the PSNI
and the Ombudsman will notbe required to duplicate HIU investigations. These provisions
do not however prevent the PSNI from using its investigative powers, w hether to conduct
its own investigationor to assist the HIU. It simply removes the legislative duty tobring
offenders tojustice.

Clause 30: Code of ethics
119 This provisionis self-explanatory. See also the provisions in Schedule 15regarding Policing
Board oversight of the HIU.

Clause 31: Complaints and discipline and Schedule 13
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120 This clause places a duty on the HIU to establishand publish a procedure for complaints
againstthe HIU and its officers, and a procedure for disciplining officers of the HIU.

121 Schedule 13 providesa power to give the Ombudsmana role in respect of complaints about
designated HIU officers. This power canbe exercised where the HIU and the Ombudsman
agree thatthe Ombudsmanshould have a role, and the Department of Justice approves.
The HIU must consult the Policing Board before making or altering any agreement. Any
agreement madebetween the HIU and the Ombudsman canbe altered or stopped

completely with the approval of the Department of Justice.

122 In the absence of such an agreement, the Department of Justice may, after consultation with
the Ombudsman, the HIU and the Policing Board, make secondary legislationto give the
Ombudsmana rolein investigating complaints against designated HIU officers. This power
is subjectto the negative resolution procedure in the Northern Ireland Assembly.

123 This provisionis similar to the provisions in sections 60 to 60ZC of the Police (Northern
Ireland) Act 1998 in respect of constabularies other than the PSNI, immigration officers and
NCA officers.

Clause 32: Inspection and oversight of the HIU etc. and Schedules 14 and 15

124 This clause introduces Schedules 14and 15, which detail the inspection arrangements for
the HIU and the oversight of the HIU by the NorthernIreland Policing Board respectively.

125 Under Schedule 14 the HIU will be subject to regular inspectionby the Chief Inspector of
CriminalJustice. Her Majesty’s inspectors of constabulary may also inspect the HIU, but
will only do so on request. The Department of Justice may request an inspectionatany time
inrelation to devolved matters. In relation to non-devolved matters, the Secretary of State

may requestan inspection.

126 As with reports on inspections of the PSNIand other justice bodies, these provisions
include a power for the Secretary of State to prevent disclosure of information w hich might
prejudice national security. During the course of inspections of the HIU, these inspection
bodies may examine information which was originally provided by the government of
another country. As such, the Secretary of State may also prevent the disclosure of
information which would damage international relations.

127 Schedule 15 provides for the oversight of the HIU by the NorthernIreland Policing Board.
These provisions are self-explanatory.

Clause 33: Reporting and information for oversight and Schedule 16
128 This clauseintroduces Schedule 16, which outlines reporting and information oversight
arrangements. The provisionsin Schedule 16 are self-explanatory.

Clause 34: Guidance and protocols relating to information
129 This clauseis self-explanatory.

Clause 35: Regulation-making powers of the Department of Justice and Clause 36:

Regulation-making powers of the Secretary of State
130 Clause 35 gives the Department of Justice powers to make regulationsin respect of the
operational powers of HIU officers (linked with clause 24 and Schedule 7) and in relation to
theholding of prejudicialinformationby the HIU. This might include, for example, detailed
requirements about the arrangements that the HIU must make in order to ensure that
informationwhich would putindividualsat risk is kept securely. The Department of Justice
may only make provision in relation to transferred matters, and in relation to reserved
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matters withthe consent of the Secretary of State (see clause 38).

131 Clause 36 givesthe Secretary of State equivalent powers to make regulations. The Secretary
of State may not make transferred provision without the consent of the NorthernIreland
Assembly (see clause 38).

Clause 37: Conclusion of the HIU's work

132 Paragraph40 of the Stormont House Agreement states that the HIU should aim to complete
its work within 5 years. Clause 37 provides that the HIU will stopinvestigations after 5
years, however the other functions of the HIU may continue beyond this period. The HIU
could therefore dowork suchas completing family reports after thistime period. The
Secretary of Statehas power to make regulations extending the period for not more thana
year. The Secretary of State must consult the bodieslisted in the clause about whether the
power, on eachoccasion, should be exercised and about the regulations themselves. Such
regulations would be subject to the affirmative procedure.

133 The Department of Justice and the Secretary of State have concurrent powers to wind up
the HIU at any time, having first consulted a range of other persons.

Clause 38: Limitations on exercise of regulation-making powers
134 Sincemuch of the provisionrelating to the HIU is within the legislative competence of the
Northern Ireland Assembly, a legislative consent motion would normally be sought for the
exercise of the Secretary of State's powers, if the same provision were made by primary
legislation. Similarly, any reserved provision made by legislationin the NorthernIreland
Assembly under the powers of the Department of Justice would require the consent of the
Secretary of State.

135 This clause therefore makes Assembly consent a precondition of the Secretary of State’s
regulationmaking power in relation to devolved/transferred matters. Conversely the
Department of Justiceis restricted to making provisionin relationto reserved and
transferred mattersand can only make reserved provision with the consent of the Secretary
of State. Thisreflectsthe devolutionsettlementunder the Northern Ireland Act1998.

Clause 39: Interpretation of Part 2

136 This clause provides definitions of terms used in Part2 of the Bill.

Part 3. The Independent Commission on Information
Retrieval

Clause 40: The Independent Commission on Information Retrieval

137 This clause refers to the Treaty between the UK Government and the Government of
Ireland that establishes the Independent Commission on Information Retrieval. This treaty
is availablehere: http://data.parliament.uk/Deposited Papers/Files/DEP2016-
0057/Agreement establishing the ICIR.pdf.

138 The other provisions in Part 3 make the domestic provisions necessary for the Commission
to operateeffectively in the United Kingdom.

139 This clause enables the First Minister and deputy First Minister jointly to appointtwo of the
five Commissioners, provides for the Commission to have thelegal capacity ofa body
corporate and allows for the Secretary of State to provide appropriate resources for the
Commission to carry outits functions.
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Clause 41: Functions of the Commission
140 This clause outlines the Commission’s key functionunder the provisions of the Treaty,
whichis to gather information about Troubles-related deaths and provide reports to
families. It reflects the stated objective of the Commission in the Stormont House
Agreement, whichis toenable victimsand survivorsto seek and privately receive
informationabout the Troubles-related death of their next of kin5.

141 This clause reflects that the Commission will not proactively seek informationaboutany
death without theinitiation of the family, but will accept unsolicited information and hold
it securelyin case the relevant family subsequently comes forward to requestit.

Clause 42: The reporting function
142 This clause provides for an eligible family member who makes a request for information to
the Commissiontoreceive a written report. Although theinformation contained withina
reportwill notbe subjected to the same standard of testing that wouldbe expected in the
criminal justice system, this clause requires that the credibility of the informationmustbe
established to thesatisfaction of the Commission.

143 This clause also requires the Commission to provide a writtenreport on any patterns and
themes it has identified fromits work, and on thelevel of cooperationit hasreceived in
carryingoutits work, to the Implementationand Reconciliation Group (IRG). The
Commission may also provide the IRG withan interim report on these matters.

144 TheIRGis a separatebody that will be established under Part5 of the Bill, pursuant to the
StormontHouse Agreements.

145 This clause also provides for the Commission to publish an annual report on prescribed
matters such asfinances and administrationand w hich mustindude a statement of how
many times the Secretary of State has notified the Commission thatinformationin a draft
reportcould putatrisk thelife or safety of a person in the UK or prejudice thenational
security of the UK. The clause also requires the Commission to provide copies of its annual
reporttothe UK Government, the Government of Ireland, the HIU, the Deputy Keeper of
Records NI(seeclause51 and52)and the IRG.

Clause 43: Responsibilities in exercising functions

146 This clause setsout that the Commission mustexercise its functions consistent with the
general principlesat clause 1. It places the Commission under a statutory duty notto do
anythingin carrying out its functions which might put atrisk the national security of the
UK or Ireland, thelivesor safety of individuals, or anylegal proceedingsin either
jurisdiction, including those whichit considers are likely tobe brought in future. These
duties reflect thoseimposed on the Commissionunder the Treaty. Very similar statutory
duties were placed on the Independent Monitoring Commission and the Independent
Reporting Commission under the NorthernIreland (Monitoring Commission) Act2003 and
Northern Ireland (Stormont Agreement and Implementation Plan) Act 2016 respectively.
This clause also makes clear that the Commission mustnotreveal the name or identity of
anyone who contributes information. This is intended to ensure that people holding
informationabout deaths will be prepared to provideit, so that it can be shared with the
family of the deceased. The clause also provides that the Commission mustnot disclose the
name or identity of those alleged by contributors tobe responsible for a death. Thisreflects

5 Paragraph 41 of the Stormont House Agreement - https://www.gov.uk/government/publications/the-stormont-house-
agreement

6 Paragraphs 51 to 55 of the Stormont House Agreement
https://www.gov.uk/government/publications/the-stormont-house-agreement
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that the Commission will notbe able to subject informationreceived to the same standard
of testing that would be expected in the criminaljustice sy stem.

Clause 44: Legal privileges etc.

147 This clause provides for the Commission to have certain privilegesand immunities.

148 It provides for the Commission to have immunity from suit and legal process. Thismeans
that, as provided in the Stormont House Agreement, it will notbe subject tolegal claims or
legal process, including claims for judicial review.

149 It also provides for the Commission’s official archives and premises tobeinviolablein the
same way as inviolability is accorded to a diplomaticmissionas set outin the Vienna
Conventionon DiplomaticRelations 1961. This means, for example, that the Commission’s
premises cannotbe subject to searchor requisition.

150 How ever, there may be instances w here the Commission decidesit is appropriate to waive
theseimmunitiesin a particular case. For instance, if a staff member wanted tomake a
claim to an employment tribunal, the Commission could choose to waive itsimmunity from
legal processto allow the staff member to pursue the claim. This clause therefore allowsthe
Commission to waive these protections, exceptin respect of the inviolability of information
about a death within the Commission'sremit. Thisreflects the probable sensitivity of this
‘raw' information (as opposed to that contained in a family report, which will not for
instancename individuals in accordance with clause 43) and the potential risks to
individuals, should it be disclosed publicly.

151 This clause also enables the Secretary of State to make regulations to confer further
privileges on the Commission, in addition to those conferred by subsections (1) and (2),
providedthatthey arelistedin Part1 of Schedule 1 to the International Organisations Act
1968 ("the 1968 Act").It alsogives the Secretary of State the power to confer on
Commissioners, staff of the Commission (incduding relevant other persons, such as agents
of the Commission), and members of their families who form part of their householdby
regulation, the privileges and immunities set outin Parts 2,3 and 5 of Schedule 1 to the
1968 Act withany modifications required. The Secretary of State can also make provision
in theregulations for the waiver of these privileges and immunities. Clause 66(3) establishes
that any suchregulations are subject to the negative procedure.

152 Similar provisionwasmadein respect of the Independent Commission for the Location of
Victims’ Remains, the Independent Monitoring Commission and the Independent
Reporting Commission (see section 2(1) of the NorthernIreland (Location of Victims
Remains) Act 1999, section 1(2) of the NorthernIreland (Monitoring Commissionetc.) Act
2003, and section3(3) of the Northern Ireland (Stormont Agreement and Implementation
Plan) Act 2016 respectively).

Clause 45: Information provided to Commission: no amnesty, information

inadmissible
153 This clause provides that informationreceived by the Commissionabouta death withinits
remit willnot be admissible as evidence in criminal, civil or coronial proceedings. This
would include information thatis subsequently included by the Commissionin a family
report.

154 Subsection (4) ensures that thisinadmissibility does not extend to any informationheld by a
person other than the Commission, including where the same piece of information is given
tothe Commission. This ensures thatinformationheld, for example, by public authorities
does not itself become inadmissible simply by virtue of it having been supplied to the
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Commission. It also means that, for example, if person A gives informationto the
Commission and person B separately provides the same informationto the police, the
police wouldnot be prevented fromrelying on the information from person B for the
purposesof prosecution, and B’s information would be admissible.

155 Subsection (4) also has the effect that policing authorities or a coroner, for instance, would
not be prevented from pursuinglines of inquiry based on information disclosed by the
Commission in a report toa family. If such inquiry, pursued on thebasis of informationin a
report, led to evidence being generated, then thatnew evidence would not fallunder the
inadmissibility provisions (despite the reportitself being inadmissible).

156 Subsection (2) makes explicit that nothing in the inadmissibility provisions creates an
amnesty for any criminal offenceby any individual. This reflects paragraph49 of the
Stormont House Agreement which states: "No individual who providesinformationto the
body will beimmune from prosecution for any crime committed should the required
evidentialtestbesatisfied by other means".

Clause 46: Arrangements to assist the Commission to meet its obligations and Clause

47: Offence: member of Commission causes breach of section 46 arrangements

157 Clause 46 appliesto the disclosure of all reports by the Commission, including reports to
families, the report to the Implementation and Reconciliation Group, and annualreports.

158 All draft reportsmustbe sentto the Secretary of State before they arereleased to the
intended recipient. Pursuantto Article 11 of the Treaty, it shouldbenoted that parallel
arrangements will beintroduced in Ireland to require the Commission to send all draft

reports to the Government of Ireland.

159 The Secretary of State has a 60-day decision period in which to notify the Commission
whether the information contained within the report, if released, would or would not
prejudice the national security of the UK, or put at risk thelife or safety ofa personin the
UK. Again, parallel arrangements will be made in Ireland for notification in these terms to
begiven by the Government of Ireland on receipt of a draft report.

160 If, in the Secretary of State’s view, information contained withina report does prejudice
nationalsecurity in the UK or put atrisk thelife or safety of a person in the UK, then the
Secretary of State must in the notification to the Commission identify the precise
information causing the prejudice or risk.

161 The Commission mustnotrelease the report unless the Secretary of State hasnotified the
Commission that the prejudice or risk would notbe caused by the disclosure, or the 60-day
decision period ends without the Secretary of State making any notificationunder
subsection (2). Subsection (4)(b) has the effect that the Commission may release the report
solongas it has omitted theinformationidentified as causing the risk or prejudice. It will
alsobe open to the Commissioninstead to redraft and submit a different draftreport for
considerationby the Secretary of State.

162 Clause 47 makesit an offence for a Commissioner to cause the Commission tobreach its
duty under clause 46(4), in which case a Commissioner could face prosecutionin the UK,
whether the disclosure of the information occurred in the UK or elsewhere. Such a breach
would occur, for example, if three of the Commissioners (including the chairperson) agreed
toreleasea report containing information causing a risk tolife, despite a notification having
been received from the Secretary of State under clause 46(2).

163 The penalty for conviction on indictment of this offence is imprisonment for a maximum of
twoyearsor a fine or both. On summary conviction the penalty is imprisonment for up to
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six monthsor a fine, or both.

Clause 48: Offence: unauthorised disclosure by member of Commission or employee

etc.

164 This clause makesit an offence for a Commissioner, a member of the Commission’s staff, an
agent, or someone carrying out work for, or giving advice, to the Commission, to disclose
informationabouta death within the Commission’s remit unless this disclosure has been
authorised by the Commission. The offence only applies insofar as the person making the
disclosure obtained the information in their capacity asa Commissioner, member of staff, or
other relevant position. If the person obtained the information separately from their work
for the Commission, disclosure of such information would notbe caught under this offence.
A person charged with this offence would be able to defend themselvesby proving that
they reasonably believed that the Commissionhad authorised the disclosure.

165 The clause also creates a similar offence for people thathave ceased to work for the
Commission in such a capacity. The difference hereis that the offence relates simply to
disclosure of this information where the information w as obtained in their previous
capacity of having been a Commissioner, member of staff, or other relevant position. There
isnoequivalent defence for reasonable belief that the disclosure wasauthorised, on the
grounds thata former employee would notbein a positiontobe authorised to disclose
informationby or on behalf of the Commission.

166 The penalty for conviction on indictment of these offences is imprisonment for a maximum
of twoyearsor a fine or both. On summary conviction the penalty is imprisonment for up
tosixmonthsor a fine, or both.

167 An offenceis committed w hether the disclosure occurs within or outside of the United
Kingdom, apart from whereit occursin Ireland. This is because Article 11(9) of the Treaty
makes clear thatlegislationin Ireland will establish an equivalent offence.

Clause 49: Conclusion of the Commission’s work
168 This clause deals with what willhappenat the conclusion of the Commission's work. It
providesthe Secretary of State with the power to repealsome or all of clauses 40 to 43,46,
47 and 50 by regulations, following consultation with the Government of Ireland, and any
other personthe Secretary of State considers appropriate.

169 This clause provides that informationand records about deaths within the Commission’s
remit heldby the Commission are tobe destroyed by the Commission when it ceasesto
operate. Subsection (5) makes clear that the Secretary of State's powers are wide enoughto
ensure thatthishappens, for exampleby giving the Secretary of State the power tomake a
former Commissioner responsible for overseeing the destruction once the Commission has
been wound up. This provides assurance to those who contribute information that their
informationwill be inaccessible after the Commission ceases to operate.

Clause 50: Interpretation of Part 3
170 This clause provides definitions of terms used in this Part of the Bill.

Part 4: The Oral History Archive

Clause 51: The oral history archive

171 This clause provides the Public Record Office of Northern Ireland (PRONI), which is a
division of the Department for Communitiesin the Northern Ireland Executive, with the
new function of organising an oral history archive (OHA). The archive will comprise a new
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classification of record - an ‘oral history record’ as well asrelated records, catalogues and
ephemerawhichareancillary to oral history recordsreceived, w here these would inform
theorderly preservationof and future accessto those records.

172 PRONI’s statutory remit under the Public Records Act (NorthernIreland) 1923 is for the
receptionand preservation of public records. This clause extends thisroleso thatthe oral
history archive canbothinvite oral histories from contributorsand make oral history
records. Recordscanbereceived from contributorsboth inside and outside of the UK. The
Deputy Keeper must identify other organisationsinvolved in oral history work and inform
them of the possibility of contributing to the OHA. It will receive and preserve the oral
histories, making them accessible to the public (except w here this is not appropriate).

Clause 52: The role of the Deputy Keeper

173 This clause places the oral history archive under the charge and superintendence of the
Deputy Keeper of the Records. In particular, the Deputy Keeper will decide which oral
history recordscan be (a) accepted into the archive, (b) made public and (c) disposed of. It
preventsa NorthernIreland Department from directing the Deputy Keeper in respect of
these dutiesto ensure thatshe or heis able to actindependently and without political
pressurein the exercise of her or his duties (pursuant to paragraph 24 of the Stormont
House Agreement). The Deputy Keeper will appoint and consult witha steering group who
haveexperience in obtaining oral history recordsboth in and outside of NorthernIreland
when issuing a statement about how she or he will operate the OHA.

Clause 53: Annual report

174 This clause places a requirement on the Deputy Keeper to publish anannual report
detailing the work of the archive. Thelegislation commits the Deputy Keeper to preparing
the annual report, setting the publication date and submitting the report to the Minister of
the Department for Communities and to the First Minister and deputy First Minister at least
two weeksbefore the publication date. The Minister of the Department for Communities
must lay the AnnualReportbefore the Assembly on the day it is published by the Deputy
Keeper (or as soon afterwards asis practicable). A copy of thereportmustalsobe givento
theHIU, the ICIR and the IRG.

Clause 54: Report to the Implementation and Reconciliation Group

175 This clause requires the oral history archive to provide a written report on patterns and
themes it has identified fromits work to the chair of the IRG.

Clause 55: Procedure for disposing of records not forming part of the archive

176 This clause sets out the procedure for disposing of any records that willnotbe kept as part
of thearchiveand requires that the steering group must be consulted with before making
rules about disposals. It mirrors the procedures for managing the disposal of documents
not forming, or ceasing to form, part of the public record under the Public Records
(NorthernIreland) Act 1923 and the Disposal of Documents Rules (Northern Ireland) 1925.
This clause also provides a rule making power by which the Department may set out more
detailed procedures for disposal of records, but the rules cannot include provision to allow
the Deputy Keeper tobe givendirections.

Clause 56: Power to make rules
177 This clause providesa rule making power for the Department to make rulesabout the
exercise of the function of organising the archive, including the process for contributors to
giveinformed consentto their participation. The rules donot allow for any directionstobe
given to the Deputy Keeper, in order to ensure her or hisindependence and the steering
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group mustbe consulted withbefore making rules.

Clause 57: Immunity from suit
178 This clause provideslimited protection from defamation claims in the courts for the
Department, itsstaff and agents in organising the oral history archive, ensuring protection
for an employee or agentexercising sucha function or acting in good faith. This would, for
instance, protect the archive andits staff from a defamation claimmade in respect of
informationin an oral history record. It is possible, in a particular case, for the Deputy
Keeper towaive theimmunity in whole or in part.

Clause 58: Interpretation of Part 4
179 This clause provides definitions of terms used in this Part of the Bill.

Part 5. The Implementation and Reconciliation Group

Clause 59: The Implementation and Reconciliation Group and Schedule 17
180 This clause establishes the IRG as a body cor porate.

181 TheIRG will beindependent and, as such, schedule 17 makes clear thatit doesnot hold any
status, privilege or immunity of the Crown. It also provides for membership of the IRG, as
follows: the chairis tobejointly appointed by the First Minister and deputy First Minister;
onememberis tobe appointed by the UK Government; one member by the Government of
Ireland; and eight other members tobe nominated by political parties.

182 Thenominations madeby political parties are set out in paragraph 54 of the Stormont
House Agreement, w hich states that the other appointments will be nominated as follows:
Democratic Unionist Party — 3 nominees, Sinn Fein — 2 nominees, Social Democratic and
Labour Party — 1 nominee, Ulster Unionist Party - 1 nominee, Alliance Party — 1 nominee.
Paragraph3(3) makes it clear when the nomination process occurs andlimits the number of
IRG members thata political party can nominate at any one time.

183 Schedule 17 makes clear that personsholding political office may notbe members of the
IRG, and also sets out the arrangements for quorate decision making. Quorumis 7 or more
membersand must incdude the Chair, the UK Government nominee, the Government of
Ireland nominee; decisions must be agreed by atleast two thirds of members participating.
This meansif there are 7 members participating, 5 members would need to agree for a valid
decision tobe made;if there were 8 or 9 members participating, 6 w ould need to agree; if
there were 10members participating, 7 would need to agree, and if 11 members were
participating, 8 would need to agree for any decisiontobe valid.

184 Theremaining provisions are self-explanatory.

Clause 60: Functions of the IRG

185 This clause requires the IRG to act consistently with the general principles set out in clause
1 and for its members to w ork collaboratively and in a way that will secure public
confidence. It also setsout twoof the functions of the IRG, whichreflect paragraphs 51 and
52 the Stormont House Agreement. These functionsare to: 1) take appropriate steps to
promote reconciliation, and; 2) toreview and assess the implementation of the measures to
addressthelegacy of the past contained within the Stormont House Agreement. This does
not confer a functiontoreview or assess an Act of Parliament or treaty.

186 TheIRGis required toreport annually to the Firstand deputy First Ministers, the
Governments of the UKand of Ireland on its work to review and assessimplementation of
therelevant parts of the Stormont House Agreement and promote reconciliation.
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Clause 61: Reports to the IRG
187 This clause setsout the detailed arrangements for the IRG to receive and share reports from
the other legacy bodies - the HIU, ICIR and OHA - as well as from the Coroners' Courts of
Northern Ireland.

Clause 62: Independent academic report
188 This clause places the IRG under a duty to commissionindependent academic experts to
reporton patternsand themes arising through the work of the other legacy institutions,
pursuant to paragraph 51 of the Stormont House Agreement, and throughrelevant work of
the Coroners' Courts of Northern Ireland.

189 The academics' report will be commissioned once the IRG hasreceived the principal reports
(but not simply interim reports) from the HIU, ICIR, OHA and the Coroners'Courts of
Northern Ireland. Thiswillnot be until the legacy institutions have been operational for a
period of 5 years. This is intended to ensure that the independent academicexperts have a
sufficientevidence base with whichto work. This clause also details a number of other
sources of information which the academics may use to inform their work.

190 It also makes clear that the academic experts must actindependently and free from political
influence. It is the responsibility of the IRG Chair to ensure that the academicreport does
not breachdata protection legislation or put the safety or life of anyoneat risk.

191 Theremaining provisions of this clause are self-explanatory.

Clause 63: Conclusion of the IRG’s work
192 This clause provides powers for either the First Minister actingjointly with the deputy First
Minister, or the Secretary of State to wind up the IRG at the conclusion of its w ork.

193 This clause makes Assembly consent a precondition if the Secretary of State makes
regulations in relation to devolved/transferred matters. Conversely the First Minister and
deputy First Minister are restricted to making provision in relation to reserved and
transferred mattersand can only makereserved provision with the consent of the Secretary
of State.

Part 6: Prisoner Release

Clause 64: Prisoner release under the Northern Ireland (Sentences) Act 1998 and

Schedule 18
194 This clause introduces Schedule 18, which amends thelegislation under which those

convicted of scheduled offences in Northern Ireland (or, in the case of those sentenced
outside NorthernIreland, similar offences), can apply for early release. This early release
scheme wasset up pursuant to the commitmentatsection 10 of the Belfast Agreement 1998
and allows qualifying prisoners (excluding members of or ganisations not on ceasefire) to
apply to the Sentence Review Commissioners for early release on licence. Currently
prisoners areeligible to apply for early release regardless of where in the UK they were
sentenced, however they mustbe serving their sentencein NorthernIreland. Schedule 18
extends the early release scheme to those sentenced in or outside of NorthernIreland for
offences equivalent to scheduled offences where offences w ere committed between 1st
January 1968 and 7th August 1973 inclusive. Schedule 18 also extends the geographical
extent of the NorthernIreland (Sentences) Act 1998 to the whole of the UK, tobring
prisoners serving their sentences outside of Northern Ireland under the scope of the
scheme. Prisoners w ould thereforebeeligible to apply under the scheme irrespective of
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where their sentence wasbeing served.

Part 7: Final Provisions

Clause 65: Consequential and transitional provision etc. and Schedule 19

195 This clause introduces Schedule 19, w hich sets out the consequential amendments required
toexistinglegislation, including a provision whichapplies the Official Secrets Act 1989 to
HIU members and officers. That Act includes a criminal offence of disclosure of
information, whichis similar in some respects to the offence of disclosure of informationin
breach of the HIU’s duties under Schedule 10. In some cases, the disclosure of information
by a current or former HIU officer might be an offence underbothSchedule11 andthe
Official Secrets Act1989. In such circumstances, whether the personis charged with one or
both of the offences wouldbe a matter for the relevant prosecuting authority. The
remaining changes to other existing legislation are self-explanatory.

196 The HIU is intended to completeits work within a period of 5 years (see clause 9). Clause 65
providesfor a preparatory period of at least 8 months from the point at which the HIU is
established (on commencement of clause 2(1)). This is to enable practical arrangements for
its work tobe put in place before it becomes fully operational.

197 The other provisions of this clause are self-explanatory.

Clause 66: Regulations and laying of documents
198 This clauseis self-explanatory.

Clause 67: Interpretation
199 This clause provides definitions of terms used throughout the Bill.

Clause 68: Short title, commencement and extent
200 This clauseis self-explanatory.

Commencement

201 The provisionswill come into force on sucha day as the Secretary of State may appoint by
regulations and there may be different days appointed for different purposes (see clause
68).

Financial implications of the Bill

202 The main increases in public expenditure resulting from the Bill are:

e Thesetupand ongoing running costs of the HIU.

e Thesetupand ongoingrunning costsof the ICIR. As the ICIR will be established
througha treaty between the UK Government and Government of Ireland, both

will sponsor the ICIR and provide funding.
@ Thesetupandongoing running costsof the OHA.

e Thesetupandongoing running costsofthe IRG.

203 The UK Governmenthas agreed to provide a financial contribution of up to£150m (£30m
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per annum for 5 years), tohelp fund bodies to deal with the past established through this
Bill.

204 The Impact Assessment w hich accompanies the Bill will provide additional information on
the costs and benefits of establishing the new legacy institutions.

Parliamentary approval for financial costs or for
charges imposed

205 This Bill will require a Money Resolutiondue to increased expenditure with the
establishment of the new legacy institutions.

Compatibility with the European Convention on
Human Rights

206 Section 19 of the Human Rights Act 1998 requires a Minister in charge of a Bill in either
House of Parliament to make a statement about the compatibility of the Bill with
Conventionrights (asdefined by section 1 of that Act).

207 The Bill Minister hasmade the following statement:

"Inmy view, the provisions of the NorthernIreland (Stormont House Agreement) Bill are
compatible with Conventionrights."

208 The Government will publish a separate memorandum of ECHR issues withan assessment
of the compatibility of the Bill's provisions with Convention rights. This memorandum will
beavailable on the Government website.

Related documents

209 The follow ing documents are relevant to the Bill and canberead at the stated locations:

e StormontHouse Agreement:
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/
390672 /Stormont House Agreement.pdf

e Policy paper on measuresin the Bill (published in September 2015 - there have
been some subsequent changesto the Billmeasures):
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/
462888/Policy Paper - Summary of Measures 23 Sept 2015 Final.pdf

@ [Public consultation on the Bill:]
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Annex A - Territorial

extent and application

Provision England Wales Scotland Northern Ireland
Extends to Extends to Legislative Extends to Legislative | Extendsto Legislative
E & W and E & W and Consent Scotland? Consent Northern Consent
applies to applies to Motion Motion Ireland? Motion
England? Wales? required? required? required?
Part1 - Yes Yes No Yes No Yes No
Introductory
Provisions
Clause 1
Part2 - The Extendsto Extendsto No Yes but No Yes Yes
Historical E&W but E&W but doesnot
Investigations doesnot doesnot applyto
Unit applyto applyto Scotland
England Wales
Clauses 2-12
and 16-31
Schedules1-7
(except
paragraphs8-
10 of schedule
7)and 13-16
Part 2 No No No No No Yes Yes
Schedule 7
(paragraphs8-
9)
Part2 Extendsto Extendsto No Extendsto No Yes No
Clauses 12-15 E&W but E&W but Scotland but
doesnot doesnot doesnot
Schedules8-16 | applyto applyto apply to
England Wales Scotland
(except for (except for (except for
Schedule 11 | Schedule 11 Schedule 11
disclosure disclosure disclosure
offences offences offences
which also which also which also
appliesin appliesin appliesin
England) Wales) Scotland)
Part3—The Yes Yes No Yes No Yes No
Independent
Commission on
Information
Retrieval
Part4 — The No No No No No Yes Yes
Oral History
Archive
Part5- The Extendsto Extendsto No Yes but No Yes Yes
Implementation | E&W but E&W but doesnot
and doesnot doesnot applyto
Reconciliation applyto applyto Scotland
Group England Wales
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Part 6 - Prisoner
Release

Part 7 - Final Yes Yes No Yes No Yes
Provisions

NORTHERN IRELAND (STORMONT HOUSE
AGREEMENT) BILL

EXPLANATORY NOTES

These Explanatory Notesrelate to the NorthernIreland (Stormont House Agreement) Bill as

introduced in the House of Commonson | ].
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